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Executive Summary

The German public sector is relatively small conepaio other OECD countries and the share
of the state in GDP has been reduced. Becauses @itithng economic and employment per-
formance in the last few years there have beernpeoia adjustment programs for the Ger-

man public sector in the crisis. Substantial adpestts, such as reductions in employee num-
bers, pay freezes or cuts and reductions in persmitlements, have instead been taking
place gradually over the past 20 years, with imgrdricumulative effects. This report ad-

dresses the current outlook for public sector pad/@ocurement in Germany by presenting a
broad overview of trends, as well as original emplrevidence from the local government

sector consisting of case studies of three murlitgm The report addresses the following

key questions.

» Can the German public sector sustain a traditiostrohg internal labour markets with
jobs for life?

* What are the trends in public sector pay comparebéd private sector?

* What are the consequences of the radical reforn20@ of the system of collective
bargaining on pay and other conditions of municgraployees?

» Is there variation in the organisation of in-hoosgrivate provision of municipal ser-
vices?

Steady decline in the size of the state

Most of the reductions in public sector employmeaturred between 1991 and 2000 and
tended to be experienced by non-civil servant eygae rather than civil servanBeamtg.
Their number decreased from 3.9 million in 1992 6 million in 2010 while there was only
a slight reduction of the number of civil servaimghe same period. As a result, the propor-
tion of civil servants in total public sector emyhoent increased substantially in recent years.
The overwhelming part of staff reduction in the lwkector is the result of outsourcing and
privatisation.

And changing composition

The German public sector is still an example dirarg internal labour market with life-long-
employment. Today, however, there are an increasimgber of peripheral employees with
temporary contracts. The average skill level inplblic sector is higher than in private in-
dustry because many highly and middle skilled @& like education, jurisdiction or tax
offices are concentrated in the public sector.

In the last decade the number of women employedtarpublic sector remained nearly con-
stant while men’s employment diminished by appratety 9%. Consequently the share of
women increased and, at 54%, is around eight pegerpoints higher than in total employ-
ment. Moreover, the share of highly skilled womerihie public sector is 43%, fourteen per-
centage points higher than in private industry.



Patterns of pay and the reform of collective bargai ning

Wages in the public sector at the lower end ofwlage scale are above those in the private
sector and they are more compressed. In the laatldecollectively agreed wages in the pub-
lic sector have fallen behind the wage increas@sast private industries.

Industry wide bargaining is still common in the @an public sector. However, the interests
of both sides became progressively more heterogesndoring the 1990s and early 2000s,
which in term led to a decentralisation and fragraton of collective bargaining. The ‘turn-
ing point’ in public sector collective bargainingas the negotiation of new framework
agreements, which began in 2003. The former higtdgdardised national agreements which
covered the whole public sector were replaced bipua collective agreements in 2005/2006.
These new agreements reflect a completely new nfode¢he public sector and include the
following key features:

* agreater emphasis on performance rather than atitoseniority-related pay;
» the creation of a low-wage pay grade;

* dual level collective agreements — one forltheder(TdL, 2006) and one for the mu-
nicipalities and the federal state (TV6D, 2005);

» supplementary agreements for different occupatigmalps or sub-sectors, such as
hospitals, care, and local transport; and

e a separate directive for the civil servants.
Evidence from local government

The report presents original empirical data fromecstudies of three municipalities and inter-
rogates the recent changes in pay, working comditaind procurement strategies in the cur-
rent context of considerable budget constraintff Stits have been substantial at local level,
as they have at national and regional level, ang ladfected non-civil servants in particular.
By outsourcing and awarding contracts to extermaVvipers, the core area of municipal ad-
ministration has been continually squeezed. Howdwedate these measures have not led to
an effective reduction in structural municipal debt

The analysis focuses on two main issues: 1) Whattlae effects of the 2005 collective
agreement (TVOD) on the pay levels and pay prasticenunicipalities? and 2) Is there evi-
dence of different patterns among municipalitiebomw they organise public services? In par-
ticular, do they tend to keep as many servicesoasiple in public control or is there a creep-
ing erosion of public services as contracts areré@ehto private providers and services are
spun off as independent private-law entities?

» What effects of the new collective agreement on pcarement?

In terms of the impacts of the new collective agrept since 2005, it is notable that there are
limited possibilities at municipal level to improwamployees’ working conditions and pay
using the collective agreement instruments. Byoohicing a new base rate of pay at a lower
level, the employers and trade unions intendedréwgmt the outsourcing or privatisation of
simple services as far as possible. This can leeprdted as a reaction to the pressure on pub-
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lic sector employment caused by privatisation angsaurcing. To date, the effectiveness of
this measure has been fairly limited. Although samnicipalities have brought (parts of)

outsourced services back under public control afdgsiarded public sector jobs, external
contracts continue to dominate.

» New practices of merit pay?

Performance-related pay, which was included imia& collective agreement primarily at the
request of the employers, has been introducedcaariiously. We found that it did not really
produce the desired increase in motivation andopmdnce among employees because of the
limited financial resources available for perforroesrelated bonuses.

Judging by our case studies, it is likely that ewdrere municipalities have signed an agree-
ment on performance-related pay and have involkecmployee council in defining suitable

criteria, the practices followed for awarding thenbs payments for a large number of em-
ployees are often unclear. According to the expeaerviews the risk of unmerited bonuses

being paid ‘routinely’ exists. In many cases, tleldgpet available for performance-related bo-
nuses is distributed evenly, which means it doésmake a noticeable difference to individu-

als.

» Convergence or divergence in procurement policy angdractice?

As regards municipalities’ procurement and outsioigrpolicy, based on our findings there is
no evidence of a systematic and coordinated prawemé policy. Even though fiscal policy
considerations always play an important role, #edrs which determine make-or-buy deci-
sions in the municipalities vary widely, even asrgarious departments within the same mu-
nicipality.

What is missing is a systematic comparison thatuew@s whether a particular service is
really less expensive and above all better if dastracted out to private providers. According
to the managers interviewed there is no one begt Wae pressure to make savings varied
depending on the level of debt, the scope and @ostandatory services and the economic
strength of the municipalities.

» A trend towards insourcing (re-municipalisation)?

For a long time, the ‘private before public’ apprbalominated as a way of achieving quick,
short-term savings in the provision of municipalvsges. However, this approach is gradually
being replaced by the view that municipal strucutieat resemble corporate groups are
slowly depriving themselves of their political cosit Moreover the recent financial crises

have also undermined trust in the reliability ofrkeds and the efficiency of private providers.

Accordingly, there are signs of cautious moves tawahe insourcing of services that had
been previously outsourced.

However, against the background of the difficuldget situation in many municipalities, the
decision to bring service areas back under muricipatrol is closely linked to a requirement
for further efficiency gains, which translates asreased workloads for employees. The situa-
tion is aggravated by the fact that the numberesily recruited staff in recent years has been
low, generating a top-heavy age composition. Assallt of the increased workloads and the



higher average age, levels of sick leave (espggialychosomatic illnesses) have increased in
recent years.

Lessons for research, policy and practice

The growing indebtedness of the German public s€egpecially at local level) over the last
years and further cost cutting in order to prodoaknced budgets (debt brake) conflict with
the issues of service quality and improving workaaditions. Our research evidence indi-
cates that several points have to be considertwatrregard:

1. An ageing labour force and minimal replacement rmplyees in the last years
has led to work intensification and growing sickheates. Therefore middle and
long-term oriented human resource management atidl shalogue concerning
the quality of working conditions in the public s@cseem to be necessary in order
to improve the relative attractiveness of publiove® employment especially for
higher skilled employees.

2. The rationality and the impacts of make- or buyisiens need to be explored
more carefully and systematically. It has to beetakhto account that municipali-
ties may lose their capacity to influence and aantielegated public services
(quality-criteria) and a lack in competence mayoi@l The recent efforts to depri-
vatise certain services are particularly intergstmthat regard. The same applies
to an earlier involvement of staff councils accagito the reformed LPVG NRW
(law concerning rights of staff councils) and thgpacts and effectiveness of the
new attempts to establish minimum pay standards fvevailing wage laws) in
public procurement which should be monitored cdlefu

3. The precarious financial situation of many munitis raises the question
whether the federal state level can commit the pipalities to provide more and
more services without additional central fundingir(piple of connectivity). In-
debted municipalities will never be able to balatioeir budgets unless the state
pays a greater proportion towards their structdedicit. Possibly, increased and
reformed taxation maybe necessary to achieve this.



Introduction

Because of shrinking tax revenues, the privatisatibpublic companies and the outsourcing
of activities the number of public sector employelesreased substantially since the early
1990’s and wage negotiations in the public secémame increasingly difficult. This acceler-
ated after 2000 due to substantial tax cuts. la tecade of denationalisation” (Bofinger
2008) collective bargaining in the public sectocdrae more and more fragmented. It seems
that after a short rest period staff reductiond wointinue in the next years. In 2009 the so
called “debt brake”, which limits public debts wiasorporated into the constitution. Future
German governments will only be able to choose behatax increases or cuts of public ex-
penses. The German “debt brake” seems likely torecthe model for Europe in the next
years which makes a careful analysis of its possibhsequences even more important.

Germany has had a relatively smooth landing aferfinancial crisis. The fast recovery re-
duced pressures on the public sector. The stinpdokages were used mainly to fund public
investments. This temporarily relieved the budgeftsthe highly indebted municipalities
which are the main public investors in Germany. Tderevenues increased to a new record
level in 2011 which allowed a substantial reduciionthe deficit of the state budget balance.
Substantial adjustments like the reduction of tbenber of employees, pay freezes or cuts
and reduction of pension entitlements have, howde&en place gradually over the last 20
years with important cumulative effects.

Today, the German public sector is relatively snealinpared to other OECD countries and
the share of the state in GDP has been reduceduBe®f the good economic and employ-
ment performance in the last few years no spedialsément programs for the German public
sector in the crisis have taken place and theskl cmi be economically or politically justi-
fied. To understand adjustments in public sectoplegment our analysis has to cover a
longer period starting in the nineties and lookiogvard to the impact of the debt brake and
the future budget plans of the Ministry of Finance.

This report is organised in two parts: In part @reeprovide an overview of public sector pay
and procurement structures in Germany. Sectiorllidies key features of the public sector in
Germany, particularly employment size and struct8eztion 2 describes public sector indus-
trial relations. Negotiations have become morerande decentralised since 2003. Since 2005
there is no longer a joined agreement than in tet (BAT). During 2005/2006 the social
partners negotiated new collective agreements, twhre now divided into two parts, the
Lander(TV-L) on the one hand and the federal state andiapalities (TV6D) on the other
hand. In section 3 we focus on public sector pagesgs with a comparison of wage-setting
relative to the private sector. We analyse payediffitials and wage inequalities by sector
(public versus private), skill-level, gender an@ alyp section 4 we describe the German legis-
lation of public procurement and prevailing wagaeddor this.

In part two we analyse the employment situation praturement practices at local level,

based on literature research and case studieseia tities in North Rhine-Westphalia that are

particularly affected by growing debt levels. Asr @nalyses show, the municipalities’ op-

tions are very limited when it comes to structureér-indebtedness. The selected examples
5



are used to illustrate the reasons for make-oremgysions in each case, how the procurement
processes work and the impacts they have on thaygakpublic services and employment
conditions. In some cases, attempts are being neatdeng outsourced services back under
municipal control (re-municipalisation).

Section 5 describes the design of the empiricaaieh and the process used to select the mu-
nicipalities included in the study. Section 6 ithases the complexity of the range of public
services provided by municipalities in Germany. Mipal self-government is enshrined in
the German constitution and affords municipalifesigh degree of autonomy. As our analy-
ses show, within Germany’s federal structure, titgvidual responsibility of the municipali-
ties is increasingly coming up against costs cabgedecisions taken at national level. As the
municipalities usually do not receive any finandialp with such costs, this has led to an in-
creasingly problematic financial situation withimet municipalities. Section 7 looks at how
employment in municipalities has developed anditi@acts of the 2005 collective bargain-
ing reform (TVAD). This analysis illustrates thaetmunicipalities have only limited leeway
to determine employee pay levels and that evereni@oyee representation bodies and trade
unions have only a limited influence. Section 8atié®s that municipalities have much more
freedom when it comes to deciding how a servicé lvélprovided and through what type of
legal entity. It is interesting to see the reagomesented for or against awarding external con-
tracts or outsourcing of public services and theatfthat make-or-buy decisions have had on
employment. In some places, there have been effods the past few years to bring out-
sourced services back under municipal control (vedmpalisation). Section 9 analyses five
municipal service areas to see to what extent #reyprovided by the municipalities them-
selves or contracted out to private service pragidié considers what impacts these decisions
have on employees working conditions with a dedlaltok at cleaning services and waste
recycling. Section ten summarises the key findiofysur empirical analyses and formulate
central challenges for the future shape of emplayrimemunicipalities.



Part One: The German model of public sector pay and procurement

1. Public sector employment

The public sector in Germany comprises the diradtthe indirect public service. The direct
public service includes the employees by the Fédtede, the 1@&.ander, the municipalities
and joint authorities of municipalities (for wastisposal, water supply and so on).

The indirect public service includes institutiomsder public law Einrichtungen in 6ffentlich-
rechtlicher Rechtsforjnsuch as the central bank, the social insurangedsfand the Federal
Employment AgencyRundesagentur fir Arbifor instance. Some statistics also include the
number of employees in enterprises under privateblat under public contrdEinrichtungen

in privater Rechtsformyith more than 50% public share.

The public sector in Germany is decentralised.0@®the Federal State was spending only
19.2% of all public expenditures compared to arraye of 45.8% in the OECD31 (OECD
2011b). Parts of the revenues of the Federal Stateedistributed mainly to the social insur-
ances and via thiednderto the municipalities. Most of the labour intensservices are as-
signed by the constitution to thénderand municipalities which explains their high slsare
public sector employment.

The German public sector has three main levelskédueral LevelBund, the 16Lander (13
area and three cityandel) and the local level (municipalities) (Figure The number of mu-
nicipalities in the 16Lander varies widely. In North Rhine-Westphalia there &85, in
Rhineland-Palatinate 2.306 municipalities (Stadtes Bundesamt 2012a). The number of
municipalities depends on the regional structucaiftryside with a lot of small towns or in-
dustrial areas with bigger cities). Since 2000rtbmber of municipalities shrunk from 13,580
to 11,300, which is a reduction of about 15 %. Adbsmall municipalities have had to join
to bigger units in order to fulfil their duties &iitut der deutschen Wirtschaft Kéln 2011).



Figure 1: The German public sector and administratilivisions
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Source: Administrative divisions in Germany. Pietdirand translated rearrangement of a work by Celfis
Wikipedia, March 6th 2006.

1.1 Level of employment

Between 1991 and 2010 the number of employeesiG#rman public sector went down by
more than 2.1 million (32%), from 6,737,800 to 4380 (Table 1). In 2010, about one mil-
lion employees were working in private companiedarmpublic control (2011: 1,080,900).
Most of them belonged in the past to the public@dike the employees of the German Post,
Telecom, Railways or hospitals. The shift from tieect to the indirect public service signi-
fies restructuring of the public sector itself bgncentrating many activities in institutions
under public law.. The reduction in public sector employment tookmhaplace in the 1990s
when many public utilities were privatised. Sinbe tarly 2000s the staff reduction slowed
down but continued gradually by privatisations main the health sector, recruitment bans
and early retirement schemes in the direct puldatas. A more detailed analysis of the im-
pact of privatisation and outsourcing draws thectsion that a staff reduction of about 11%
since 1991 could be attributed to rationalisatitmategies to make the public sector leaner
(Vesper 2012: 13). Just before the financial cugigo 2010 public sector employment started
to grow slowly. In 2011, there were 4,602,900 empés in the public sector. The slight in-
crease (+0.4%) took mainly place in schools antticdare (Altis/Koufen 2011).

' In 2011, the official statistics changed their systof data presentation. They do not differenttaeveen
direct and indirect public services any more. Emels in indirect public services are now addedhéoetmploy-
ees on Federal State leveinderand municipalities (Statistisches Bundesamt 2@fpTherefore it was not
possible to add data for 2011 in Table 1 and 2.



Table 1: Development of public sector employme3112010, in 1,000

Direct public service Indirect
Year Total public
Total Federal State| L&nder Municipalities Other* service
1991 6737.8 | 6412.6 652.0 2572.0 1995.9 11928 3251
2000 4908.9 | 4420.9 502.0 2273.3 1502.2 143.4 488.0
2005 4599.4 | 3947.1 481.4 2076.9 1277.8 111.Q 652.4
2006 4576.0 | 3897.9 477.0 2054.5 1261.2 105.7 678.2
2007 4540.6 | 3761.2 474.2 1948.2 1235.1 103.6 779.4
2008 4505.1 | 3714.7 462.2 1929.1 1220.4 103.Q 790.4
2009 45476 | 3719.8 460.4 19215 1235.3 102.5 827.8
2010 4586.1 | 37415 457.3 1940.7 1241.5 102.Q 844.7
Changes in %
1991-2000 | -27.7 -314 -23.0 -11.6 -247 -88.0 +50.1
2000-2005 -6.3 -10.7 -4.1 -8.6 -14.9 -22.6 +33.7
2005-2010 -0.3 -5.2 -5.0 -6.6 -2.8 -8.1 +29.5

Post, railways, joint authorities. Since 1995 withpost because of privatisation.

Source: Statistisches Bundesamt 2011a: 100; ovenlations.

Table 2 details the changes in public sector enrmpéayt differentiated by civil servants, non-
civil servants, soldiers and full-time/part-time goyee. Employment was reduced at all lev-
els and in almost each employee category. Partlgigdeonounced were the reductions of the
employment of non-civil servants, at Federal Slatel (- 49.2%), at the 16&nder(- 54.2%)
and the municipalities (- 37.8%). The sharp de@eadsmployment in the category ,other”
(post, railways, joint authorities) is mainly due the privatisation of th®eutsche Posin
1995 which is since then not included in the diiassor the German public sector any more.

Jobs were mainly shifted into the indirect publervice sector (social insurance agencies,
Federal Employment Agency, German Federal Bankjelodovered by German law and
public-law institutions) where the number of boftkilcservants (+ 141.2%) and non-civil
servants (+ 161.8%) increased significantly. Ower last 20 years total employment of civil
servants decreased comparatively slightly (- 8.péfticularly with regard to the privatisation
of the post) whilst employment of non-civil servaurft 41.5%) and soldiers (- 27.8%) de-
creased substantially. Further reductions of empbayt in the Federal Armed Forces are al-
ready on the way. More and more part-time jobs 4+1%) replaced full-time jobs (-35.6%)
in the public sector.



Table 2:

1991-2010, in 1,000

Changes in public sector employment abua levels and by employment status,

Year Changes 1991-2010

- - 1991 1995 2000 2005 2010
Employees in public total in %
sector
Federal State 652.0 546.8 502/1 481.4 457.3 -194.7 -29.9
Civil servants/ judges 1153 1341 132.6 130.6 129.6 +14.3 +12.4
Non-civil servants 279.4 2179 182.9 165.7 142.0 374 -49.2
soldiers 257.3 194.3 186.6 185.1 185.7 -71.6 -27.8
Lander 2572.0 24534 2273.8 20769 1940.7 -631.3 -24.5
Civil servants / 1072.4| 1227.1 12525 1261/8 1253.5 +181.1 +16.9
judges
Non-civil servants 1499.5 12264 1020.8 815.0 687.2 -812.3 -54.2
Municipalities 1995.9 1735.6 1502.2 1277.8 1241.6 -754(4 -37.8
Civil servants 168.0 176.2 176(1 180.3 18p.1 +14.1 +8.4
Non-civil servants 1827.9 15594 1326.1 10917.4 19%9 -768.5 -42.0
Other* 1192.9 185.7 143.4 111.0 102/0 -1090.9 -91.4
Civil servants 4559 116.6 711 51.0 453 -410.6 0.19
Non-civil servants 736.9 69.8 7213 60.0 56.7 -680.2 -92.3
Indirect public 3251  449.9 488. 65214 8447  +519.6  +150.8
service
Civil servants 31.8 47.3 528 67|19 76.7 +44.9 +241.
Non-civil servants 293.4 402.6 435.7 584.5 768.0 748 +161.8
Total 6737.8| 5371.0 4908.9 4599|4 4586.1 -2151.7 1.9
Civil servants 1843.1 17011 1684.6 1691.6 1687.1 1564 -8.5
Non-civil servants 4637.1 34755 3037.8 272p.7 2413 -1923.7 -41.5
soldiers 257.3 194.8 186.6 185.1 185.7 -71.6 -27.8
Full-time 5671.0 4303.0 3697.0 3237.7 3106.7 -2564.3 -45.2
Part-time 1066.8 1068.0 1211.8 1361.7 1479.4 +412.6 +38.7

* Post, railways, joint authorities. Since 1995haitit post because of privatisation.

Source: Statistisches Bundesamt 2011a and 200&llyapwn calculations.
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In terms of cross-country- comparisons, it is nigdbat the share of employment of the total
labour force in the German public sector is belbe levels of most other OECD countries
(Figure 2).

Figure 2: Employment in general government andipuworporations, 2008, in % of the
total labour force
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Source: OECD 2011a: 103.

1.2  Composition of public sector employment
Civil servants and non-civil servants

Civil servants in Germany do not work only in cevernment functions like ministries,
public administration, army or police but also eadhers, employees in the social insurances
and public enterprises. Most civil servants have-lbng employment and cannot be dis-
missedf Civil servants do not have a work contract butrmseinated by the state. They are
expected to be loyal to their employer and do restehthe right to strike. Wages and other
working conditions are unilateral determined by skegte. In return the state is obliged to pay
wages which guarantee an adequate living stangamdciple of “alimentation”). This in-
cludes allowances for children and married partiertsalso compensation during sickness,
accidents, disability and age. Civil servants do mave to pay contributions to social insur-
ances but receive support directly from the sthitéhe state reduces wages or benefits the
only possibility for civil servants is to go to abwand claim that the principle of “alimenta-
tion” is violated. The Federal Court declared samuts as unlawful. A recent decision (Feb-

% There also exists the status temporary civil ser@eamte auf Zejitfor employees who are elected for a cer-
tain period like mayors and/or employees with terappcontracts (soldiers, junior professors etc.).
11



ruary 14, 2012) concerns the new wage scale fdegsors in tertiary education. Entry sala-
ries were lowered by up to 25%. Seniority increagere abolished and replaced by perform-
ance bonuses. The Federal Court declared theseveagies as infringement of the alimenta-
tion principle because the cuts are not necessasitypensated by performance bonuses.

Most of the staff reductions since 1991 fell upam4tivil servant employees. Their number
went down by more than 31% between 1991 and 210 &ble 2) which was mainly due to

the privatisation of public utilities. At the sartime, the number and share of civil servants
(Beamt¢ increased from a quarter (26%) in 1991 up to 3c¢foTable 3).This might be re-

lated to the fact that they are cheaper in thetsiiorand working conditions like wage cuts
and prolongation of working hours can be decidathterally. The state does not have to pay
employers contributions to the social insurancesf20% of the gross income). Costs were,
however, shifted into the future since the pensioarge to be paid later directly out of the
yearly budgets and pension entitlements of civNaets are higher than of non-civil servants.

The majority of civil servants work in theander (55%) and a third at Federal State level
(34%). At local level, only 14% of the employees aivil servants. Compared to 2000 the
share of civil servants increased from 52% to 58%heLanderand from 11% to 14% at
local level, whereas the share in the federal state@ined at a level of 35%.

Table 3: Public sector employment, 2011
Civil servants Non-civil soldiers total
servants
1,000 % 1,000 % 1,000 % 1,000 %

Federal State 182.4 34 156.7 30 185.5 35 524.7 11
Lander 1293.7 55/  1043.( 45 - - 2337/0 51
Municipalities 186.2 14 1180.9 86 - - 1367.2 30
sl 35.6 o| 3384 o1 L 3740 8
Total 1697.9 37 27192 59 185|5 4 4602.9 100

Source: Statistisches Bundesamt 2012b.

Life-time and temporary employment: increasing distion

The German public sector is still the very modehddtrong internal labour market with life-
long-employment. Today, however, there are an asing number of peripheral employees
with temporary contracts. The internal labour matas entry positions at four different skill
and task levels with clearly defined career ladderivil servants and non-civil servant em-
ployees. Access to the “higher servichbljerer Diengtnormally requires tertiary education;
the “higher middle service"gehobener Diengtfor graduates from special academies of the
public service, the “middle servicemifttlerer Diens} for graduates from vocational training
and the “lower serviceginfacher Diengtfor the semi- or low-skilled. For many occupagson
like teachers, judges, but also at middle levelsrfspectors or tax officers, a preparatory ser-
vice (Vorbereitungsdienjtis prescribed which ends with an examination.yChbse who
pass the examination have access to life-time gmmat as a civil servant or a permanent
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contract as a non-civil servant employee. Promstinogsed to depend mainly on seniority
which was changed only recently (see section 3.2).

The average skill level in public sector is highiean in the private industry because many
highly and middle skilled activities like educatjqarisdiction or tax offices are concentrated
in the public sector. This is also reflected in doenposition of the workforce with some dif-
ferences between civil servants and non-civil seiszan 2010 most of the civil servants were
employed in the higher, the higher middle service the middle service and only very few in
the lower service (Figure 3).

Figure 3: Number of civil servants and non-ciahgants by skill level and share of
women, 2010
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Source: Statistisches Bundesamt 2011a, own calzogat

Since 2002, when these detailed statistics weregedtahe skill composition has not changed
much with only a slight increase of the higher smrvThe skill composition of the non-civil
servants is somewhat different. The middle and taeevice is much more densely populated
with non-civil servants than with civil servantsigére 3). Here one finds activities which
often were outsourced which is much easier withleyges without life-time employment.

Temporary contracts for the preparatory sernidarlpereitungsdienytvere common for civil

servants. Since the mid 1980’s the public secterus®d extended possibilities for temporary
contracts more intensively than the private secitre share of temporary employees in-
creased between 2002 and 2011 from 10% to 14.1% haster than in the private sector and
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lies now far above the average figures for all @esctvhich amounted to 8.9% in 2011 (Table

4).
Table 4:  Share and number of temporary employeése public sector by sex and of total
employment, 2002-2010
Share (number) 2002 2005 2007 2009 2010 2011
lcl’:; "S"g:t‘;”c')rr‘] 'i’;‘r?]'_ 9.2% 9.6% 11.2% 13.0% 14.0% 13.5%
(166,662) | (159,031) | (182,243) | (214,588) | (232,789) | (227,052)
porary contracts
o menn E’é’g;co_ 11.3% 11.0% 12.2% 14.7% 16.0% 16.1%
(128,826) | (116,690) | (127,340) | (151,742) | (166,494) | (167,789)
rary contracts
of all employees
in public sector on 10.0% 10.1% 11.6% 13.6% 14.7% 14.1%
temporary con- (295,558) | (275,721) | (309,583) | (366,330) | (399,283) | (394,841)
tracts
% of all employ-
ees in Germany 6.6% 8.3% 8.8% 8.6% 8.9% 8.9%
on temporary (1,931,000) | (2,394,000)| (2,659,000)| (2,640,000)| (2,761,000)| (2,805,000)
contracts*

15 — 65 years, without apprentices and students

Source: Statistisches Bundesamt 2003; 2006; 20i®);2011a; 2012b.

Temporary contracts are increasingly used to cbuéttenecks without increasing the perma-
nent staff and endangering the goals of futuref sefuctions. The strict limitation of the
number of core workers by public budgets whichlaeed on a fixed job chastellenplap
irrespective of working hours also requires a higdteare of temporary contracts as compen-
sation for the hours lost by voluntary part-timeongpared with the private sector a lower
share of temporary workers in the public sector gygtermanent contract (Ellguth/Kohaut
2011: 24f.). This explains why temporary contrantthe public sector are more often a trap
than a bridge into permanent employment.

The share of voluntary termination is very low .4n the public compared to 1.9% in the
private sector). Labour turnover in the public sect much lower than in the private industry
(6.3% compared to 10.5% in the first half of 2008)e turnover in the public sector is highly
concentrated on the employees with a temporaryracn{Ellguth/Kohaut 2011: 22). The
high employment protection of permanent employees their low voluntary mobility ex-
plains why the burden of numerical flexibility ha®ved to temporary employees.

Female employment

In the last decade the number of women employethenGerman public sector remained
nearly constant while men’s employment went dowrabgut 9%. Consequently the share of
women increased and is with 53.8% about 8 percenpagts higher than in total employ-

ment (Table 5).
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Table 5:  Key indicators of women’s employmenhepublic service, 2002-2011, in % and

numbers
Share (number) 2002 2005 2007 2009 2010 2011
of women in total 43.5% 44.9% 45.3% 45.8% 45.9% 46.2%
employment* (15,924,000)| (16,431,000)| (17,273,000)| (17,690,000)| (17,890,000) (18,085,000)
of women in public 51.4% 52.0% 52.5% 53.4% 53.8% 54.2%

sector employment| (2,476,600) | (2,390,800) | (2,385,200) | (2,429,400) | (2,467,200)| (2,493,124)

Women in public
sector employment 15.6% 14.6% 13.8% 13.7% 13.8% 13.8%

as % of womenin | (2,476,600) | (2,390,800) | (2,385,200) | (2,429,400) | (2,467,200) | (2,493,124)
total employment*

Total public sector

emp|oyment as % 12.3% 11.8% 11.5% 11.3% 11.3% 11.2%
of total employ- (4,809,090) | (4,599,425) | (4,540,600) | (4,547,586) | (4,586,100) | (4,602,939)
ment*

* total employment including self-employment.

Source: Statistisches Bundesamt 2003; 2006; 2008);2011a; 2011b (total employment), 2012b, ownouwza
lation.

The public sector offers especially jobs for highkjlled women. The share of highly skilled
women in the public sector is at 43% and accorgifglirteen percentage points higher than
in private industry. The share of women in manag#rmesitions is also higher in the public
sector than in the private industry (29% vs. 23%gble 6). In the top positions of the higher
service (only civil servants) there are, howevely d%.5% women, while in the entry posi-
tions of the higher service the share of womerbi§% (Statistisches Bundesamt 2010: 35).

Table 6:  Share of women among employees in thiicfarid private sector by skill level,

2009, in %
Skill level Public Sector Private Sector
Management positions 29% 23%
Highly skilled 43% 29%
Middle skilled 56% 39%
Low skilled 58% 50%
Total 53% 46%

Source: Ellguth/Kohaut 2011: 25 and Statistischesdg@samt 2010 (total female employment rates).

Full-time and part-time work

The number of full-time employees fell from 5.571lion in 1991 to 3.107 million in 2010 (-

45.2%). At the same time the number of part-tim@legrees increased from 1.066 million to
1.427 million which meant an increase by 38.7%.dkdingly the share of part-timers in total
public sector employment rose from 15.8% to 32.8%ure 4)° More than 80% of the part-

% According to Czerwick (2011: 165f) the share ofpéogees in part-time differ between the FederakeSta
(11.5%), the_ander(30.7%), the municipalities (38.3%) and the indineublic service (33%; all in 2008). More
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timers are women. The expansion of traditional-paré before retirement took place already
in the 1970s and 1980s.

In accordance with the alimentation princfpleivil servants generally are full-time employ-
ees. They have, however, the right to work paretiior family reasons as long as they have
children under 18 or care responsibilities in tamily. They can also ask for part-time work
without such reasons. This claim has to be accepttss the employer has good reasons for
a refusal. All chosen part-time should be at Iéadt of a normal full-time week. Since part-
time is based on rights to work temporarily pantdrs have options to return back to full-time
work. It can be assumed that most of the 400,000tipae working civil servants are doing
this voluntarily. The non-civil servants have sianitights but they may also work part-time
because they were recruited only for a part-tinte ja the private sector only the right to
work part-time for full-timers exists (national Iawbut with no right to return to full-time
work.

Figure 4: Employees in public sector and propantaf part-time work, 1991-2010

15.8%
20.3%
Share of
in 1,000 25.7% 30.2% part-timers
7.000 —— 6,738 —  323% onall
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6.500 A — —_— —
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5.500 - ’ r
5.000 A 4,586 - Total
4.500 - Federal State
4.000 -
3.500 A
States
3.000 +—
2.500 +—— 1,996
2.000 +——
4 I— I— — 1,298 __ Municipalities
1.500 325 1,672 1,470 1,261 P
1.000 4+—
Indirect Public
41193 I— I— I— L
500 463 545 678 844 — service
0 . 179 . 134 . 105 . 102 Other*
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* Special Purpose Association, German Federal Railway, Federal Post Office

Source: Bundeszentrale fur politische Bildung 2aita for 2010 added.

Because of the traditional German breadwinner systith half-day schools and a lack of
public child care many women opted for part-timerkvdn 2011, 41% of the full-time and
81% of the part-time employees in the public serwiere women (Statistisches Bundesamt

than two thirds (71%) of part time employees weogk®rs and non-civil servants, even if they arey&@8% of
all employees in public sector.

* The state is obliged to pay wages which guaraateadequate living standard. The alimentation jpiac
includes allowances for children and married pastieit also compensation during sickness, acciddisabil-
ity and age.
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2012b). An analysis based on a panel of companitsemployees which are subject to so-
cial insurance contributions (excluding public seevcompanies with only civil servants)

shows that the public sector has a higher shagadftimers (27%) than the private sector
(22%)> Also the composition of part-timers differs. Mqsart-timers in the public sector

(24% of the workforce) are insured and only 3%\woeking in marginal part-time, so-called

mini-jobs, which are not subject to social insumontributions (private industry 10% to

12%) (Ellguth/Kohaut 2011: 24). This reflects thepact of the regulations to demand sub-
stantial part-time with at least 50% of normal Htithe hours.

Between 2002 and 2010, two thirds of the additiquaat-timers were older employees which
opted for a part-time scheme prior to retiremenisTscheme has been made attractive be-
cause the participants receive about 85% of tleemér net income but have to work only
50%. In practice, however, only a few participaats really working part-time. The others
opted for a so called “block-model” with 100% waorgihours the first two and a half years
and zero hours in the second half. Since thesetipagts are mostly not replaced in their so-
called passive phase and often even not afteema¢int this scheme has contributed to work
intensification of the remaining employees andfstaduction. The scheme is now replaced
by a less generous new scheme with a quota of memi@\5% of older part-timers in each
organisation.

1.3 Pensions

The civil servant status is a lifetime status whildes not end with the transition from work
into retirement. The German civil servant law regaretirement only as the end of the active
service with a continuing obligation of the stadegtiarantee an appropriate standard of living
according to the above mentioned alimentation gslac The pension system for civil ser-
vants is a one-pillar system with a pension paiddy by the state out of the yearly budgets
without any contributions from the civil servants.

The pension system for the non-civil servants twa@ pillar system. They pay like all other

employees contributions to the national pensiotesysThe second pillar is an occupational
pension system for the public sector. It was agreesl national collective agreement and is
guasi mandatory because of the near 100% coverafj@sbagreement. The contributions to
this system amount to 7.86% of the monthly grosgeaaf which the employers pays 6.54%.
The intention was to increase the pension levéhefmon-civil servants to the more generous
pension level of the civil servants.

The pensions of public sector employees are gdpérigher than of employees in the private
sector because the second pillar is not mandatotlye private sector and the pension levels
of civil servants are substantially above the spaesions. Contrary to the pensions from the
state system, however, civil servants have to lax tpension. In recent years the pension
levels in the national pension system have beeeredvbecause of the ageing of the popula-
tion. The pensions of civil servants have been &dhio these decreases. Now early retire-
ment is only possible with deductions. Between 28068 2009 the maximum pension level
has been gradually reduced from 75% of the formessgincome to 71.75%. Already in 1992

® For women, in 2010 the part-time rate in the pubtictor (41.8%) was similar to the female part-tiate in
the total economy (42%).
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it was decided that the maximum level can be rehomdy after 40 years of service instead of
35 years before (Farber et al. 2011: 101ff). Beeaighese changes the actual pension levels
decreased from 72.8% of the former gross incom&d®P¥ to 69% in 2011. In sectors with
more turnover and shorter service in the publi¢csdike in the German Post it even declined
from 72.1% to 65.6% (Statistisches Bundesamt 2081x:

A comparison of the pension levels of former emptsy/of the public and the private sector is
difficult since no statistic captures the accunedagffects of the first and second pillar. Table
7 shows that the pensions of the civil servantsfarebove the state pensions. They have,
however, to be taxed. It can be assumed that tbeage pensions of non-civil servants in the
public sector are higher than in the private sestoce the second pillar, the occupational
pension, is mandatory while only 21% of the empésyare covered. The traditional male
breadwinner model with discontinuous work careéra@men is reflected in lower pensions

for women in all categories. In the private seetomen are more often than men working in
industries and companies with occupational pensiBasause of the mandatory second pillar
they are much better off in the public sector.

Table 7:  Income sources and average pensioned3h years old population, West
Germany, 2007

Coverage in % Gross pension per month in EUR

total men women total men women
State pension 90 89 90 958 1,219 767
Occupational pen- |, 31 12 403 490 239
sion private sector
Occupational pen- |, 11 12 322 432 266
sion public sector
S’I'c‘)’r']' servant pen- 8 11 6 2,165 2,577 1,640

Source: http://www.sozialpolitik-aktuell.de/tl_faésozialpolitik-aktuell/_Politikfelder/Alter-
Rente/Datensammlung/PDF-Dateien/abbVIII55a.pdf.
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2. Industrial relations and social partners

Industry wide collective bargaining is still commonthe German public sector. The highly
standardised national agreements which coverewvtiode public sector have been replaced
by a multitude of collective agreements for nonfcdervants (see section 2.3). The interests
of the parties on both sides became more heterogsnehich led to a decentralization and
fragmentation of collective bargaining. 93% of #maployees in the direct public service are
covered by a collective agreement compared to 57%he private sectSrThere are, how-
ever, still no white spots in the public sectorheitt collective agreements as in the private
sector. In addition no internal erosion can be oleskas it has been the case in many private
companies. Collective agreements are still genevedlll implemented. 93% of public sector
employees are represented by a work council @qgtsvalent the employee coundigrson-
alrat) compared to 40% in the private sector (Ellguthi&at 201116). The employee coun-
cils together with the unions control and enforee tollective agreements more effectively
than in the private sector. The state is not anyentioe model employer guaranteeing better
working conditions than private employers, but sit@te is still a model employer in the re-
spect that it complies with the agreements whighapresentatives have signed.

2.1 Employers’ organisations

The employers in the public sector are organistdrdntly at locallLanderand Federal State
level. At local level we find a strong employer uelta organisation\{ereinigung der Kom-
munalenArbeitgeberverbande- VKA), founded in 1949. Members are 16 municipal em-
ployer associationgKommunale Arbeitgeberverban@€AvV), counties, public saving banks
and other regional public organisations (IReutscher Stadtetagpeutscher Stadte- und Ge-
meindebundLandkreistage) The VKA has 8 committees for specific public sities like
public banks, hospitals and care providers, hayairports, public utilitiesMersorgungsbe-
triebe) and public transport. At national level, the VK¥as the task to negotiate collective
agreements. The VKA is providing many servicesit®members who are no specialists in
collective bargaining.

At the Landerlevel, the organisation is more loose. TheL#@derhave special departments
with experts on collective bargaining and are sgendent on the expertise of an employer’s
organisation. They coordinate their collective laamgg in a working partnershiprérifge-
meinschaft deutscher LandérdL) with minimum staff. Thd.ander send their ministers of
finance in the TdL. At national level there is naoyer organisation. The minister of inner
affairs and the minister of finance coordinate edtive bargaining for the federal govern-
ment. The constitution of the VKA and the TdL ragsifrom all members not only to follow
the collective agreements but also not to imprdwedgreed standards, which is usually al-
lowed by employer organisations in the private @ect

® The union density (the amount of union members uatlemployees) in the public sector is much highan

in private sector (more than 60%) (Keller 2010:.83)

" VKA support and encourage exchange of experieacesngst the members (KAV) and procures legal ser-
vices. Direct participation of cities, municipadi§, administrative districts and companies of nipaities take
place in the VKA committees
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For many decades the fedeladnderand local employers of the public sector formgdiat
bargaining committee. The common goal was to naggt single collective agreement for
the public service as a whole. At the end of 20@8TdL left the joint bargaining committee.
The 16Landerwanted to negotiate separately working hours aimdial bonuses. THeinder
have the highest shares of wage costs in theirdiadgince they are responsible for highly
paid public services like education or researche $hare of compensation for employees in
total expenditures amounted to 36.7% compared P4 @or the Federal State and 25.9% of
the municipalities in 2006 (Keller 2010: 29).

2.2  Unions and employee representation

Compared to the private sector unions are quitgniemted in the public sector. In the Ger-
man Trade Union Federation (DGB) three unions epgesenting employees of the public
sector: ver.di (2,071,990 members), the teachers union (GEW:1283members) and the
union of police (GDP: 171,709 members). In additio@re is a strong union of civil servants
(Deutscher Beamtenbun®BB) with 1,265,720 members which organises nieil-servants
too. In the past, the DGB unions negotiated joiattigl cooperated with the DBB. Today DGB
and DBB form a joint negotiating committee whiclowever, does not include all DBB un-
ions. Train drivers, pilots, doctors, and air ti@ffontrollers defected from joint bargaining
and negotiate separately. They succeeded in theydass, in some cases after successful
strikes, to improve wages of their occupationaug

The German dual system of representation alsosexisihe public sector. Collective agree-
ments are negotiated by unions and at the compaey émployee council$érsonalvertre-
tung) represent all employees. They have strong rightsodetermination and the right to
negotiate company agreements on fields which areawered by a collective agreement. The
employee councils differ from works councils in {wévate sector. The rights of information
on economic issues are lower than in the privatéosesince — so the argument — this would
interfere with the budget rights of the parliameaitshe different.dnderlevels. The consulta-
tion and codetermination rights of the employeencds vary because all 16&dnder have
their own employee council laws. The employee cdsirare strengthened by a high union
density which is with 60% much higher than in ptevaector (Keller 2010: 83).

The position of the employee councils in regulatimg internal labour markets is usually very
strong since the workforce is protected againsniisals. There is no wage drift as in the
private sector. Employers are obliged to pay adogrtb the collective agreements otherwise
they would violate budget laws and the constitutbmthe employer’s organisation. The clas-
sification of employees is the main area of cohflind the conflicts often have been settled
only after many court decisions. It is said thashwf the job descriptions have beausgek-
lagt” (“out-complained”). At the company level theremains, however, still some interpreta-
tion leeway in the classification of employees o8t employee representatives are using this
leeway to support employees in their demands ofmptmn and are often successful. Also

8 In March 2001, five unions (DAG, DPG, HBV, IG Medi, OTV) merged to the multi-branch union ver.di,
which represents employees in public and privattoseVer.di is the second biggest union in Germaiith
2,138.2 million members in 2009. Only 8% of the rbens are civil servants. Since 2001 membershiprigls

ing continuously (from 2,806,500 in 2001 down t®72,000 in 2011). In contrast membership in DBB in-
creased from 997,700 in 1990 up to 1,265,720 il Z@burce: DGB and DBB).
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employers may use this possibility to recruit spksis from the private sector which be-
comes increasingly difficult.

2.3  Decentralisation of collective bargaining

Public sector industrial relations still differ st@ntially from the private sector. Coverage is
near to 100% and collective agreements are dugdongsemployees’ councils and also the
responsibility of the state to comply with its owggulations. The former homogeneous sys-
tem with a joint national agreement for the corehaf public sector which served as a pattern
agreement for the indirect public sector and ferclvil servants has been replaced by a more
fragmented system of competing agreements sinc®2006. The former homogeneous and
cooperative federalism tends to be replaced byasystem of “competitive federalism”. For
the union the running costs of the system increasdx$tantially. They had to create new
structures of representation for the civil servantall 16 Landerand to coordinate the now
fragmented collective bargaining. The use of penfmmce related pay will move more respon-
sibility to the employee councils which are oftest prepared for such tasks. They will re-
quire support from the unions which due to limitedources can only partly be given. Re-
search on the use of opening clauses in other tinesigengineering and chemical industry)
showed that such decentralisation also offers @wafmr unions to increase participation of
members, strengthen shop floor organisation andiitecew members (Lehndorff/Haipeter
2011).

Until 2003 unions and employers negotiated joirgtynational level. The national pattern
agreement covered all blue and white collar nofl servant employees at nationaBnder
and municipal level. Shortly after the national ogfions the pay and working hours of civil
servants used to be adjusted to the level of the aggeement. The main results of the na-
tional agreements were also taken over by the Ispaidners in the public companies (like
post, railway etc.). Most charity organisation®dtsllowed the agreement.

Today collective bargaining in the public sectomsre decentralised than in the past and
there are slight differences in working hours aagl petween the Federal State level and the
municipalities on the one hand and tténderon the other hand (and between civil servants
and non-civil servants). The “turning point” in pigbsector collective bargaining was the
negotiation on the new framework agreements whiahesl in 2003 (cf. section 3.2 for more
details).

2.4  Unilateral government regulation for civil serv ants

As a compensation for the lack of a right to stk negotiate working conditions, there are
longstanding institutionalised joint procedureshwihe unions representing civil servants
(ver.di and DBB). The unions representing civivegits have to be consulted on all new laws
concerning the status and the working conditionsiaf servants. In addition top-level talks
between the responsible Ministry of Interior and tmions have to be held twice a year (Kel-
ler 2010: 127).

In the past consultations mainly took place atamei level since working conditions of civil

servants were regulated by a national legislatitith the reform of the federal system in

2006, responsibility for the working conditions wiesvolved to thé.&nder. Since then, work-

ing conditions, which used to be highly standamdii$eve become increasingly differentiated.
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The richerLanderin the South (Bavaria and Baden-W(rttemberg) kemady offering higher
wages to attract teachers and scarce special@ts dtherLander However the northern
Landernow agreed to coordinate their civil servant potic avoid wage increases as a result
of mutual overbidding.

In the past improvements of the working condititm®ugh new collective agreements were
directly transferred to civil servants. This prace$ harmonising working conditions went in
both directions. Civil servants were given simitaghts for partial retirement or part-time
work as non-civil servants and the unions achiewealy the same job security for non-civil
servants who cannot be dismissed after working édysyin public sector. Since early 2000
this quasi-automatic connection between the workmgditions of both status groups disinte-
grated. To save money employers increased wagewibservants only after a time span.
They also underlined their demands for concesdynsnilateral decisions to increase work-
ing hours and reduce the Christmas bonus for sarivants. Civil servants now have working
hours between 40 (Berlin, Hamburg), 41 (FederateStdorth Rhine-Westphalia), and 42
hours a week (Bavaria, Thuringia). The higher jebusity of civil servants is used as an ar-
gument to curtail their working conditions compatedhon-civil servants.

® In October 2011, the shortening of Christmas bdausivil servants, judges and soldiers at fedetate level
was cancelled. They now get 60% of a monthly payrasran annual bonus instead of 30% before (chégit
timmung 11/2011: 8).
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3. Pay system and pay differentials

As described in section 2, since 2005/2006 majangks have taken place in the public sec-
tor, where the social partners agreed a genemameiih order to modernise public sector and
public sector payment. They started to negotiateva framework agreement in 2003 which
reflects a complete new model for the public seatithn more performance and less seniority
pay but also with the introduction of a low-wagalsc Collective agreements are now on two
levels: one for the.dnder (TdL, 2006) and one for the municipalities and Hezleral State
(TVoD, 2005). Moreover there is a separate direcfor the civil servant¢Beamtenrecht,
BesoldungsregelunggnAs a result of this process, there are now nilerable collective
agreements with more incentives, more specialisdtio particular groups of employees and
more and more independence from civil service law.

3.1 Paytrends

In the last decade collectively agreed wages far-gieil servants in the public sector fell

behind the wage increases in most private indss(Regure 5). Because of tax reforms, with
substantial tax decreases, the pressures on wagreswery high in the public service. In-

creases of hourly rates were partly compensated t®duction in annual bonuses or an in-
crease in working hours. A recent analysis of t@hbur costs per working hour which in-

clude yearly bonuses and employer’s contributiagiom this picture. Total labour costs in

the German public sector increased between 200@@bd by only 1.1% per year compared
to 1.7% in the German private sector and much higites in other EU-countries like 4.3%

in UK and Belgium or 3.3% in the Netherlands (Nigjcbt al. 2011: 7).

Figure 5: Development of collectively agreed walggsndustries, West Germany, 2000-
2010 (2000=100)

135 4

130 4 128.9 Chemical Industry
128.3 Metall Industry

124.4 Bank
123.6 Total

120.5 Construction
118.7 Retail Trade
116.9 Public Service

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

* from 2005 Federal State and municipalities (TV6D)
Source: Bispinck / WSI-Tarifarchiv (2011): 13.
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3.2 Recent reforms: From a single contract to a plu rality of agreements

Collective bargaining in the German public sectomiore decentralised than in the past. The
“turning point” in public sector collective bargaig was the negotiation on the new frame-
work agreements which started in 2003. The jobrjasmns in the old agreements dated back
to the early 1960s and contained many jobs whidhndit exist any longer (like keypunch-
ing). There were still separate agreements for hhe white collar workers while in other
industries these status differences had disappe@hedunions wanted to reduce discrimina-
tion by introducing a gender neutral system ofgobluation and to simplify the increasingly
complex system with more than 17,000 job descmgtiand to reduce the incentives for out-
sourcing. The employers’ goals were less clearthmit main priority was cost neutrality. Re-
evaluation of traditional female jobs conflictedthwthe goal of cost neutrality. Lower wages
for unskilled jobs, to avoid outsourcing, conflidtavith the union goal of reducing gender
discrimination. Higher wages for specialists to mdke public sector more attractive con-
flicted with cost neutrality.

Because of the cost pressures after the tax cuesrnly 2000 the negotiations were more
stressed than before and did not end with a neglesimational agreement. The&nder re-
fused to sign the new agreement because they wemeger working hours and higher cuts of
the annual bonus for the upper pay grades. The aipatities only continued negotiations
under the “most-favoured treatment clause” tharlagreed compromises in separate nego-
tiations with theLanderwould also apply to them. Ultimately two slightlyfferent national
framework agreements were signed firstly for 2093He Federal State and the municipali-
ties in 2005, and secondly for th&éinder except Hesse which had its own agreement) in
2006. The following box presents key issues of ¢tbh#ective agreements in 2005/2006
whereas table 8 provides more details.

The collective agreements 2005/2006

The “century reform” Jahrhundertreform signifies a change in the basic assumptions enfuhc-
tioning of the labour market in the future publectr:

Mobility between private and public companies woblkel encouraged by abolishing pay elements
which only existed in the public sector like seitippay increases and family allowances. Efficiency
instead of tenure should be rewarded by experiggromotion and the extension of performance pay.
Divisive status differences between blue and wtiléar workers should be reduced to improve coop-
eration and team work. Internal flexibility shoddd improved by working time flexibility and by tem-
porary and probationary management positions. Ttractiveness of the public service should|be
increased by raising entry wages and reducing ptiom® A main driver for the reform was finally
the intention to simplify a wage system which haddime over the decades increasingly complex|and
bureaucratic. Losers under the new agreementspretected by an acquired rights clauBegtands-
schut2. The most important changes were:

. abolition of the different status of blue and white
collar workers;

. abolition of family allowances;

. joint wage grid with 15 pay grades with up to six
experience promotions (instead of up to 12 sepipiaty increases);

. lower entry wages for low skilled to avoid or ne-
duce outsourcing;

. extension of performance pay;
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introduction of an annual bonus which replaces
Christmas bonus and holiday allowance and is diffeated by pay grades.
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Table 8:

Comparison of the new and former collechargaining legislation

New collective bargaining legislation Old collective bargaining legislation
(TVOD 2005/TV-L 2006) (BAT)

Manual/white-
collar relationship

Working time in
Eastern and West-
ern Germany

Working time
flexibility

Differentiation of
pay rates

Seniority principle

Performance-
related pay

Promotion criteria

Child/family sup-
plement

Special payments

Classification

Low pay grades

Filling of manage-
ment positions

Same legislation covers all (TV6D — Collec-Separate collective bargaining arrange-
tive Agreement for Public-Sector Employeements for white-collar and manual work-
in federal state and municipalities) ers (BAT-BAT-O or Collective Agree-

TVL for Public Sector Employees of the ~ ment for Federal Employees and
Lander MTArb/MTArb-O or Framework Collec-

tive Agreements for Manual Workers)
TvOD: 39 hours per week in West and 40 Working time of 38.5 hours per week in
hours in East Germany West Germany and 40 hours per week in
TVL: between 38.7 and 40.1 hours in West East Germany
and 40 hours in East Germany

Narrower ‘corridor’ for balancing out
overtime worked (max. one week)

Flexibility of working time: balancing pe-
riod up to two weeks (working time ‘corri-
dor'/bandwidth)

15 pay scales in one collective agreement, 49 wage and salary scales in various col-
all employees moved to the new system lective agreements

(BAT/BAT-O and MTArb / MTArb-O com-

pletely superseded)

Increase in attractiveness tigtoimproved  Age-related pay (up to 15 increments)
pay at the beginning of the working life

In future up to 8% of employer’s total waged\o variable performance-related compo-
bill as variable performance-related pay  nents in pay
(starting in 2007 with 1%)

Promotion to a higher pay sclpendent  Promotion to higher wage and salary
solely on function (not after mere passage afcales dependent on length of service
time) and/or completion of probationary period

(irrespective of performance)

Marital status and number of children no
longer play any part in determining pay

Pay also dependent on marital status and
number of children

Introduction of a new annual speeiy- Christmas bonus (82.14% of monthly pay
ment, paid on a sliding scale depending on West/61.6% East)

pay grad¥’ Holiday allowance (EUR 255.65/332.34)
New regulations significantly reduce classi-Opaque classification regulations: about

fication criteria following trial runs atthe 17,000 classification criteria
end of 2006

New lower pay scales introduceddieioto
improve competitiveness

Outsourcing/privatisation of least com-
plex activities

Introduction of 2 new instruments: fixed- Management functions had to be assigned
term (up to 12 months) and probationary (upn a permanent basis
to 2 years) management positions

Source: Keller 2010: 101.

Behind these noble goals the results were much mokest. The social partners did not suc-
ceed in agreeing on new job descriptions. They ulged these negotiations from thiher

1% Federal State and municipalities (TV6D): betweefo6dnd 90% of monthly pay in West Germany and be-
tween 45% and 67.5% in East Germabh§nder (TvL): between 35% and 95% in West Germany andéeh
30% and 71.5% in East Germany.
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parts of the collective agreements and extendesahdity of the old job descriptions. It took
until January 2012 before new job descriptions wergotiated which remained with 16,500
job descriptions as complex as before. Both sidbesoasly had underestimated the complex-
ity of the public sector jobs.

The negotiations with theander proved to be even more conflictual, since the eygls
demanded so-called ‘opening clauses’ with a viewntwducing longer working hours. Due
to the lengthy negotiations there was a transitipeaiod when, for the first time since the
World War II, no valid collective agreement wadance. This meant that existing employees
were still protected by the old agreement sincéective agreements in Germany remain in
force until they are replaced by a new agreementhé meantime, new employees had to
work up to 42 hours per week and their Christmasubonvas substantially lowered. Strike
action proved to be not very effective, since sisilby public employees, such as school or
kindergarten teachers, have fewer direct effectthereconomy than strikes by train drivers
or refuse collectors.

The unions finally signed a new agreement in 2@0ter thelLand of Hesse left the employ-
ers’ organisation, they were afraid of further freantation and accepted a new collective
agreement with opening clauses for working houtge Oander used these opening clauses
and extended working hours in West Germany frond 8®urs to between 38.7 (Schleswig-
Holstein) and 40.1 hours per week (Bavaria). IntEasrmany, allLander have a weekly
working time of 40 hours for non-civil servani&he annual bonus payments were substan-
tially lower for the upper pay grades comparedh® ¢ollective agreement for the Federal
State and municipalities.

Many municipalities followed thednderand used the ‘most-favoured treatment clause’. The
increase in working hours was translated directtyg staff reductions. The unions clearly lost
the 38.5 hour week, which they had negotiated i©01@nd working hours are now nearly
back to 40 hours. The federal government and th@aymr's organisation of the municipali-
ties (KAV) demanded under reference to the ‘mogbdmed treatment clause’ an increase of
weekly working hours while the unions refused thislongation of working hours. The ad-
ministration court of Berlin rejected the claimtbe employers saying that picking out single
clauses from a generally different agreement iawfull.

Both framework agreements were supplemented byifgpagreements for different occupa-
tional groups or sub-sectors like hospitals, clreal traffic and so on. These specific agree-
ments have generally priority to the general agexemThe specific agreement for doctors
was negotiated after a long strike by a doctorsmiflarburger Bund which left the former
joint negotiation committee and reached after ayletrike higher wage increases for their
constituency. Since hospitals are subject to stost controls, these wage concessions were
partly paid by staff reductions in other occupadiogroups.

The implementation of the new collective agreemeststill ongoing. Surprisingly, model
calculations of the impact of the new frameworkeggnent on lifetime income are not avail-
able. It seems that neither the unions nor the eyept want the long-term effects on pay of
different groups to be known, because this mighiseaall kind of conflicts. The increased
possibilities for performance pay are not beindyfulsed partly because the employee coun-
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cils blocked them and partly because the emplolyave not yet developed reliable perform-
ance indicators or assessment systen#.survey among employee councillors in North
Rhine-Westphalia showed that in 32% of the munltipa the new low-wage group was
used for new recruited employees. In most caseastused for cleaning. Only about 9% of
the interviewed employee councillors answered tiratnew wage group helped to avoid out-
sourcing or promoted insourcing (Schmidt et al. 2@54). Some of the employee council-
lors, however, were afraid of negative secondaigces caused by a general decrease in start-
ing wages as previously well-rewarded activitieseveclassified as “simple”.

Beside a slight reduction in the number of job desions (from 17,000 to 16,500) in January
2012 there were no substantial reforms since tleatloy reform” in public sector. As de-

scribed, major changes were realised from 2005 aisvd his was less a result of the finan-
cial crisis, but more a result of German reuniod aew controls in public management in
order to save the budgets. In recent years wageshlc sector grew very slightly. In the last

negotiations the unions were able to negotiateyaipa in order to balance higher living costs
(Table 9).

1 At the level of the_ander, the performance-related pay was even abolishétkimeantime.
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Table 9:  Results of collective wage agreementisarpublic sector compared to industrial
economy, 1998-2014

Wage Increase
Year Wage Agreement Public Sector* Agreem_ent Co_nsu_mer
Industrial price in-
Economy** dex***
1998 From ' Jan. +1.5% 2.0% 1.0%
From T' April +3.1% (civil servants from®1June +2.9%, in the higher brackets o 0
1999 from 1% Jan. 2000) and single payment DM 300 3.1% 0.6%
From ' Aug. +2.0% and single payment DM 400 o o
2000 (civil servants Al — Al1 single payments DM 100 SeqDec. each month) 2.5% 1.4%
2001 From T' Sept. 2001 +2.4% (civil servants: froffidan. +1.8% and fron®Uan. 2.3% 1.9%
2002 | 2002 +2.2%) 3.2% 1.5%
From F'Jan. +2.4%, in higher brackets frofApril
2003 (civil servants excl. B11 from™April resp. £ July plus single payment of 7.5%  2.4% 1.0%
max. EUR 185)
From T'Jan. and tMay 1.0% at a time
2004 (civil servants excl. B11 from®April and £ Aug. at a time) plus single pay- 1.9% 1.7%
ment EUR 50
TV6D TV-L
Three single payments of EUR o o
2005 100 in April, July and October 1.9% 1.5%
2006 Two s!ngle payments of EUR 15 Single payment pf EUR 50-150 (depending 2 1% 1.6%
in April and July on wage group) in July
Single payment of EUR 60-310 (depending
i on wage group) in Jan.
2007 Two s_lngle payments of EUR 150 . ge group) 2 70 230
in April and July Single payment of EUR 100-450 (depend-
ing on wage group) in Sep.
Same wage level in East and West Ger-
t i many for the lower wage groups
2008 From T Jan. increase of standarg Yy or e ge group 2 7% 2 6%
wages by EUR 50 plus 3.1% From F'Jan: +2.9% (West)
From £ May: +2.9% (East)
Single payment EUR 40 (part-time pro
From T'Jan. +2.8% and single g pay G b
2009 : rata) 2.7% 0.4%
payment EUR 225 in January . .
From F'March + EUR 40 and +3%
Same wage level in East and West Ger-
2010 From 1Jan. +1.2% many for every wage group Frorft 1 1.8% 1.1%
March +1.2%
2011 From P Jan. 2011 +0.6% and | From F' April 2011 +1.5% and from®1 n.a. n.a.
from 1% Aug. +0.5% Dec. +1.9% plus EUR 17
In Jan. 2012 single payment of | Single payment EUR 360 latest in"3ay
2012 EUR 240 2011 (part-time pro rata) n.a. n.a.
From F'March 2012 +3.5%
2012- | £rom £ Jan. 2013 +1.4%
2014 !
From ' Aug. 2013 +1.4%

* Until 2004 joined agreements for public sectdrFederal Minister of Labour and Social Affairs. $Réts of Important Collective Agree-
ments, 1993-2009. *** Statistisches Bundesamt, Bexib 17, Reihe 7: Consumer Price Index — Germany.

Source: BMI 2011: 52; Informationsseiten fiir defiedflichen Dienst (http:/oeffentlicher-dienst.ijfoer.di 2006; TdL/ver.di 2009,
TdL/ver.di 2011.
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3.3  Comparison of earnings before and after new co llective agreements

The former collective agreement in public sectoATBuntil 2004) included seniority
principles. Every second year employees earned mdne just by getting older. Under the
new collective agreements an upgrading of wagdswslin up to six levels depending on job
tenure and job experience. Former allowances fariethemployees and with children were
abolished. Instead of the former christmas bonukhaliday payment there is now a lower
allowance once a year. As a result every employbe started working under the new
collective agreements earns less than employeesalvbady started working under BAT.
Figure 6 shows the differences in wages since #e oollective agreements came into
practice. As an example we selected three diffenaade levels: lower, middle and higher
wage scales, each of them at the entry and theestighay level. At the entry level all
employees earn less than under conditions of tmledibagreement which is most pronounced
for employees with children. Only at the highesy geade employees without children earn
now more than under the conditions of the BAT.

Figure 6: Comparison of the new collective agreetdth the former, selected pay grades
and employee groups, entry and highest level (in %)

10

9% high pay grade middle pay grade low pay grade
(TVOD E13, BATIIa) (TVOD E8, BATVc) (TVOD E6, BATVIIN)
5
2.1
0.4
0 A T T T T
ry level highest leve ry level hig eve ry level
-0.5
-2.6
5 - -3.3L 3 5|_
-6.8 -6.8
-7.9
o L
e 117 -12.0
-15 =14
163 162
-20
W compared to BAT, unmarried [0 compared to BAT, married [J compared to BAT, 1 child

Source: Informationsseiten fiir den OffentlichenrBig(http://oeffentlicher-dienst.info), own calctiten.

3.4  Pay differentials in public — private sector

Average compensation costs in the German publiosace above those in the private sector.

These compensation costs include not only monthdges, but also annual bonuses and

fringe benefits like additional age insurances. Pheture is less clear when it comes to

monthly wages. In 2008, the average monthly groagew(full-time equivalents) in public

sector amounted to EUR 2,692 compared to EUR 1ifb8% private sector (Ellguth/Kohaut

2011: 28). If one controls for size of the compassniority, share of women, coverage by a
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collective agreement, skill level etc. (nearesighbour-matching) one finds slightly higher

wages in the private sector. Obviously, there tsade-off between job security and wages
(Ellguth/Kohaut 2011: 28ff). Caution in the integpation of this matching-comparison is ad-
visable. Since nearly all employees in the puldictar are covered by a collective agreement,
decent pay is still a dominant criterion of puldexctor jobs.

Average wages in the public sector are slightlwabmages in the private sector for full-time

working women and slightly below for full-time malePart-timers of both sexes are better
paid in the public sector (Table 10). The main oeda®r the higher wages of part-timers is the
low percentage of marginal part-timers (mini-jol)ewnhich often are not equally rewarded

in the private sector as other part-timers (VossiRagpf 2012). But wages in the public sec-

tor are more compressed than in the private seégpecially women and the middle-skilled

are the winners of this wage structure.

Table 10: Gross average earnings per hour, maantial, year (EUR) of men and women in
the private and public sector, full-time and pan¢, 2010

paid weekly
working hours hourly wage monthly wage annual wage

private public private public private public privat public
women 38.2 39.3 17.90 18.13 2,973 3,097 35,673 36,679

(23.8) (24.9) (15.23) | (16.49) | (1,585) | (1,889) | (19,015) (22,671)
men 38.6 40.0 22.54 21.41 3,780 3,725 45,358 44,702

(25.2) (25.8) (15.61) | (18.90) | (1,709) | (2,118) | (20,507) (25,420)
gender 0.4 0.7 20.6% 13.3% 22.5% 16.9% 21.4% 17.9%
gaps (1.4 (0.9 (2.3%) | (12.8%) | (7.3%) | (10.8%) (7.3%) (9.4%)

only non-civil servants, non-market services (ides charity organisations)
Source: Statistisches Bundesamt 2011d.
3.5 Gender specific differentials

A recent more detailed analysis of pay in the mubhd private sector based on the Socio-
Economic Panel (GSOEP) compared the distributiohaefrly gross and net wages of em-

ployees in the public and private sector in 1998 2007 (Tepe/Kroos 2010). Figure 7 and 8
show the wage differences between the public avétersector for men and women in East
and West Germany by percentiles. In West Germabligsector wages in the lower percen-

tiles for men are slightly and for women substdiytiabove private sector wages. In the

higher percentiles the difference narrows and exsdlytbecomes negative.

In East Germany in spite of lower collectively agptlgoublic sector wages the positive wage
gap for the lower percentiles is higher than in\test. In addition, the wage gap is also posi-
tive for the middle and higher incomes, only beamgmegative for men in the very high per-
centiles. Because of the relative decline of pevagctor wages in East-Germany, the positive
wage gap increased for man and women up to thegagtentiles.
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Figure 7: Adjusted wage gap between public andgte sector, West Germany, 1995
and 2007, in %
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Source: Tepe/Kroos 2010: 5.
Figure 8: Adjusted wage gap between public andgte sector, East Germany, 1995 and

2007, in %
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For the low skilled, the wage gap to the privatet@eis positive for men and women. The
highly skilled men, however, earn only more in {blic sector in the low percentiles
(Figure 9). For highly skilled women there was fdum positive wage gap until the middle
percentiles (Figure 10). These results supportvtee that wages in the public sector are
more compressed than in the private sector whigirames the wages of the low skilled and

reduces the gender gap.
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Figure 9: Adjusted wage gap between public andgte sector, men by skill level, 1995
and 2007, in %
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Source: Tepe/Kroos 2010: 7.

Figure 10: Adjusted wage gap between public andape sector, women by skill level, 1995
and 2007, in %
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4. Public procurement

4.1 Legal basis of public procurement

An authority should be considered as being “pubifiét’ directly or indirectly spends taxpay-
ers’ money. Is this the case the public institutisrtherefore bound by public procurement
law. The European Directives define contractinghatities as the state, regional, or local
authorities, as well as (under certain additiora@lditions) legal bodies governed by public
law. In addition, publicly or privately run utilés (water, energy, transport, and post, but not
telecommunications) that have been granted an sixeluight to conduct their business are

bound to procurement law. The same definition &spio German public procurement law.

Figure 11: Structure of the German public procuessystem
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Information on

Procurement of procurement of goods

Procurement Information and F'rn_v:_urernent of non- and services by
of military communication military goods and municinalities
goods systems for the services (except P
armed farces construction)

Procures for 26 federal
agencies, foundations and
international organisations

Source: Edler et al. 2005: 121.

In principle, any contract (works, supply, or sees contracts) awarded by a public authority
to a third party falls within the scope of Europgarblic procurement law provided that its
estimated value exceeds the European thresholté=(T4).
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Table 11: Thresholds for public procurement (Ewwap Law), 2012

EC Work contracts Supply contracts Services contras

EUR 130,000 or 200,000
(depending on public body)

Public bodies

Entities operating in EUR 5,000,000
water, energy, transport EUR 400,000
or postal services sectors

Source: Own compilation.

Below these thresholds, German public procurementdpplies with the consequence that
contracts only have to be advertised nationallydiffdrent legal remedies apply.

Implementation of the EU procurement law in Germany

“If a threshold criterion is met, the national lglgtion in Germany is restricted to effectively
implement all applicable EU law, e.g. the directorelegal means. This is being done mostly
by 88’s of the German Law against Restraints on @ition (GWB). Yet by far the value of
most of the public contracts in Germany are belogrelevant threshold. In the field of con-
struction, around 98% of all public contracts dad fail within the scope of the directive
2004/18/EC and are therefore subject to natiomgdlition.

“Accordingly, procurement law in Germany is segneehinto two parts:

* On the one hand there is a system of judicial re@sedpplicable for public contracts of
and above the thresholds.

* For all other public contracts there is a far wealkestem for protection of the bidders,
restricted to claims for compensation of damages légal provision was not met in the
procedure and — if regarded — the public contramild/have been awarded to the claim-
ant.

Consequently, issues of and above the thresholusitde the largest part of legal practice in
Germany. The law is thereby spread into a rathafusing system of different acts, set to-
gether in a ‘cascade”-like system’.” (Willenbruclyfintan 2010: 2) (Figure 12).
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Figure 12: Process of public procurement — “caseadystem

GWB

German Law against
Restraints on

Competition
VgV Sektorenverordnung
_ (directive on sectors)
Procurement Regulation
[ E—
publicgupply public work self.empluyed
services contracts services/works
1st chapter: 2nd chapter:  \|{ N _ =
il EU-wide 1stchapter: 2nd chapter:
procurement procurement national modifications for EU-
_ procurement wide procurement
below exceeding
thresholds thresholds below thresholds exceeding thresholds

Source: Willenbruch/Aydintan 2010: 3, own illustoat

4.2  Praxis of public procurement and prevailing law s in Germany

The overwhelming part off stuff reduction in pub8ector is the result of outsourcing and
privatisation which had a stronger impact on then@e public sector than on the average in
the OECD. Compared to other OECD countries theapgisector is involved to a larger ex-
tent in producing public services and goods. Thereslof the private sector grew between
2000 and 2009 which is mainly related to paymentsided for health services. Since gross
and net investments declined it is not surprisimgt &lso costs for fixed capital are below
OECD33 average. The value of services and goodghbooy the German government
amounted in 2009 to 12.9% of GDP compared to 1I2000. This is 2.8 percentage points
above the OECD33 average (10.1% in 2009) (Figuye 13
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Figure 13:  Cost of government- produced and gowemt-funded goods and services,
2000 and 2009, in % of GDP

30

Percentageof
92} o (92}

o
|

Germany (2000) Germany (2009) OECD 33 (2009)
M Consumption of fixed capital

Source: OECD 2011b: 1.

Public procurement offers the state not only effitiallocation of its resources but also the
realisation of other important goals like promoti@hinnovations, reducing CO2 emissions,
equal treatment of men and women or safeguardingptance with local labour standards

which is required in the ILO convention No. ¥4Germany has not ratified this convention

Also European regulations allow to extend the selecriteria and to include environmental

and social criteria (Europaische Union 2004: 134e German Federal Constitutional Court
confirmed the rights of the state to introduce pitvg wage laws and underlined the legiti-

macy of the goals to stabilise the system of sosedurity and of collective bargaining

(Schulten/Pawicki 2008: 186).

In the past including such protection clauses iblipyprocurement laws was not seen as nec-
essary. Until the mid 1990s the state used to m®@el employer not only for its own em-
ployees but also by paying outsourced servicesrdompto collectively agreed standards. In
the last two decades the state became increasangigjor driver in the expansion of a low
wage sector by outsourcing, privatisation and aerdracting authority. Moreover 30,000 or
more procurement bodies in the German public senvigractice awarded contracts only the

2 Article 2 of the ILO convention 94 requires: “1. @acts to which this Convention applies shall il
clauses ensuring to the workers concerned wageksiding allowances), hours of work and other caodg of
labour which are not less favorable than thosebéisteed for work of the same character in the tradmdustry
concerned in the district where the work is careeda) by collective agreement or other recogninedhinery
of negotiation between organisations of employerssorkers representative respectively of substbptopor-
tions of the employers and workers in the tradendustry concerned; or (b) by arbitration award{@rby na-
tional laws or regulations” (http://www.ilo.org/lkex/cgi-lex/convde.pl?C094).
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basis of the lowest price even though the procun¢énasvs leave it to the procurement body
to mix price and quality criteria in order to detene the most advantageous offer.

Berlin was the first state which introduced a piavg wage. The draft of the red-green gov-
ernment for a federal prevailing was not enactedesit did not pass the second chamber
(Bundesra with its conservative majority. Therefore somelwg 16Landerintroduced state
laws and most others followed or plan to followgitie 14). In soméé&ndersuch as North
Rhine-Westphalia, the prevailing wage law of thd-geeen government was repealed by a
conservative government and introduced again #itetast elections. In 2008 the prevailing
wage law of Lower Saxony was declared as unlawjithe European Court of JustiteAf-
terwards soméanderlaws were discontinued (for example Hesse) andratsformulated.
The Lander laws differ but some developments are moving & $hme direction. The first
laws include only the construction industry, nextdl transportation, security service and
cleaning were included and now in Bremen (cityestatl services. In Berlin (city-state as
well) all public contracts are included. Also thea of application within the public service
differs. Somd.anderinclude the municipalities others only the respecstate. Someander
include all public contracts, others only from diled threshold value (between EUR 10,000
and 50,000). The details also differ. Some staketude companies which violate the law
from participation in tendering for up to three geSome allow cancellation of the contract
without notice. The general contractor is alwaygpomsible for the compliance with the law.
In threeLanderthe public procurement body has to agree to tlextsen of subcontractors.
Hamburg has set up its own control authority.

The first generation of prevailing laws only asked the compliance with local standards.
Since Germany does not have a national minimum \eagdhese standard are often very low
the last generation of the laws combined the pliegawage laws with minimum wages for
public procurement. The level of the minimum wagerenor less corresponds to the lowest
wage level in the public service in the respectitage (Schulten/Pawicki: 189). The argument
was that the state should not underbid itself.

Not much is known about the implementation andithpact of the prevailing wage laws.
The two former evaluation studies in Hamburg ananth Rhine-Westphalia were based on
expert interviews and company surveys (Stefanialkivey 2005; Hamburger Senat 2007).
They both show that more than 80% of companies (BdB&orth Rhine-Westphalia and 97%
in Hamburg) support the law and that companies alor@port cost increases. (90%) The
companies in Hamburg supported the controls ofsthée. In North Rhine-Westphalia the
lack of controls was criticised.

3 In the so calleRueffert casehe ECJ ruled that Member States may not adojisléiye measures which
limit contractors for public works contracts to sieoundertakings which, within their tender subroissagree to
pay their employees at least the rate set by @atole agreement which was not declared as gepdraitling
based on the posted workers directive
(http://www.eurofound.europa.eu/areas/industriatiehs/dictionary/definitions/ruffertcase.htm).
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Figure 14:  Prevailing wage laws for public procunent

. Landerwith prevailing wage laws
D Landerpreparing prevailing wage laws

D Landerwithout prevailing wage laws

i
-
L

Minimum wage

available or
planned

Source: WSI-Tarifarchiv 2012.

All prevailing wage laws in Germany were carefutlyecked for compliance with European
law. Experts, however, still see these laws undersword of Damocles because of the re-
strictive decisions of the ECJ (Schulten 2012). Tresholds vary between thénder.Ba-
varia, Berlin, Hamburg and Saarland have no thidshat all, Bremen and Schleswig-
Holstein have thresholds for orders up to EUR 10,@6dd Hesse up to EUR 50,000
(Schulten/Pawicki 2008: 187).
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In North Rhine-Westphalia a prevailing wage |@ariftreuegesejzhas been in force since
May 2012. If a company gets a public order abotleeshold of EUR 20,000 it has to pay an
hourly minimum wage of at least EUR 8.62 to thosgpleyees who are involved in carrying
out the public order. The effects of this law ha¢ yet been evaluated which is mainly due

to the short period of validity.
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Part Two. Employment and procurement in municipalit ies

Municipalities are important local employers andidents quickly notice the impacts if pub-
lic services are reduced and charges are increasddservice quality falls as a result of con-
stant staff cuts.

The number of people employed by municipalities flallen considerably in the last two dec-
ades, in part as a result of the increasing pgatitin and outsourcing of services formerly
provided by public authorities. Municipalities ine@nany enjoy considerable freedom and
flexibility as to how services are provided and fixgal form of the organisations that provide
them. At the same time, however, municipal tasks$ services are shaped to a significant
extent by decisions at national level, which plaocasiderable restrictions on municipal free-
doms and have led to structural budget deficits iswrge number of municipalities. As well as
cutting down on investments in infrastructure, noipalities are attempting to reduce their
high debt levels by reducing staff numbers in patér, by making more efficient use of staff
and/or by outsourcing services that used to beigeovby public authorities.

In the following we investigate whether the new pagulations have had an effect and how
the make-or-buy situation has developed. Of pddrcmterest in cases where there has been
an increase in external contracts or outsourcingublic services (buy), is whether work and
pay conditions in the public service have changed, if so how. In addition, we look at the
impacts that re-municipalisation of services hasvorking conditions of employees.

The following analyses are based on literaturearedeand case studies in three cities in
North Rhine-Westphalia that are particularly aféecby growing debt levels. The selected
examples are used to illustrate the reasons forerealuy decisions in each case, how the
procurement processes work and the impacts they davhe quality of public services and
employment conditions. In some cases, attemptbeairey made to bring outsourced services
back under municipal control (re-municipalisation).

5.  Selection of municipalities and research design

Our analyses are based on up-to-date literatuesarels and on case studies conducted in
three municipalities in North Rhine-Westphalia iiog six union and employee council
representatives. The case study data are supplethbgtfour additional expert interviews:
two interviews on the impacts of the collectivedaning reform on working conditions with
employee council chairmen, one interview with aoanexpert for the local authority level
and a union expert for the public utilities and teadisposal area.

The three municipalities selected for the studycdres that are heavily in debt and have been
under pressure for years to consolidate their bisdd@enother factor that played a part in the
selection of these municipalities was that NorthnehVestphalia has the largest population
of all the German states and has been particuddiigted by far-reaching structural changes,
the consequences of which are still noticeableytodae collapse of the formerly dominant
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steel and coal industry in the Ruhr area not oaly tonsiderable consequences for the work-
force (high unemployment), but also led to a sulisihloss of tax revenue for the munici-
palities as large industrial companies declinednidipal revenues fell noticeably, while out-
goings (e.g. state transfer payments because afegraumbers of unemployed people, job-
seekers and the long-term unemployed) increasedisantly.

In terms of outsourcing and the extent of exteowaitracts awarded, the three municipalities
have taken different approaches in some areas.n@mcipality has had some success with
re-municipalisation, while the other two decidedotdsource public-law service areas, turn-
ing them into private-law entities in which the nuipality holds a majority interest. Since
one of the municipalities is a city that belongsatdistrict Kreis), forms of inter-municipal
collaboration (where several municipalities colledie to provide certain services) are more
common here than in towns and cities that do nionigeto districts.

Table 12: The case studies at local level
Municipality Inhabitants Municipal Dept level Particularities
employees
extremely high trend to outsourcing
A ~ 500,000 ~ 6,000 (financial support . "
from NRW) (private-law entities)
trend to out
sourcing
B > 500,000 ~ 9,000 very high re-municipalisation
in two areas (IT,
cleaning)
inter-municipal
c ~ 50,000 ~ 550 comparatively low __ collaporation
re-municipalisation
of many services

Source: Own compilatian

Municipality A is a city with just under 500,000habitants that does not belong to a district.
Its core budget is heavily in debt (approx. EUR0®,per inhabitant in 2009) and it has for
years been obliged to present budget consolidatians to the chief administrative officer
(Regierungsprasidenfor approval. Since 2011, the municipality hasereed financial sup-
port from theLand NRW on condition that it presents a balanced budgghin the next five
years. The incumbent mayor is a social democraenyroyment in the municipality was
around 13% in July 2012. Approximately 6,000 peoptek in the central administration, of
whom more than 60% are women, about a third aiésgwants and about 30% work part-
time (primarily women). In the last decade theres\mastrong decrease of public employees,
but in the last four years employment level hasaieed more or less stable. The administra-
tion is currently being reorganised and we weregiagn the opportunity to speak with a rep-
resentative of the municipality. We held in-deptiscdssions with the employee council
chairman and the responsible trade union secrefdmy. municipality holds direct relevant
interests in around 30 companies, plus a large eurabindirect interests. In the past, the
municipality has tended to outsource municipal isess by turning them into municipal en-
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terprises and limited liability companie&ribHg. Outsourcing accounts for 47% of total
personnel costs (core administration and outsolaoeas):

Municipality B is a large city with more than 500@inhabitants that also does not belong to
a district. In 2009, the debt level in the core ¢etdwas around EUR 3,300 per inhabitant.
Further savings will have to be made in the next jears, including savings in personnel
costs. The local unemployment rate is about 13%hedransfer payments that the municipal-
ity has to pay to people in need of benefits aneespondingly high. Around 9,000 people
work in the central administration, 24% of them airgél servants. The proportion of women
is 57%, and almost one third of employees work-par¢ (the majority of them women). In
some areas (indoor cleaning, IT), the municipdii&g attempted to re-municipalise services
that had been outsourced in the past. A commomgeraent in this municipality is the out-
sourcing of services to municipal enterprises incWlhe city holds a majority interest. Out-
sourcing accounts for no less than 64% of the fmedonnel costs. The incumbent mayor is a
social democrat.

Municipality C is a town of around 50,000 inhabitathat belongs to a district. The town has
experienced some serious structural changes ogguatst few decades. It used to be a mining
town, but is now continually expanding its serveeetor. The SPD has held an absolute ma-
jority on the council for many years. Unemploymenaround 11%. The staffing plan for the
central administration shows almost 400 full-tingpii@alents, a fifth of them civil servants
positions. The proportion of part-time contracts baen increasing for years. Transfer pay-
ments for those in need of benefits are declinirgal debt levels in the central administra-
tion in 2009 were around EUR 1,700 per inhabitAsta municipality that belongs to a dis-
trict, the city has inter-municipal collaboratiomangements with neighbouring municipalities
in a number of different areas. For years, this igipality has been regarded as an example
of efforts to re-municipalise as many municipalveses as possible. Outsourcing accounted
for only 24% of the total personnel costs in 2009.

In two of the three municipalities, guided intewwgwere held with employee council mem-
bers and the trade union officials responsibletiier municipalities. Arranging interviews at

the employer side (HR or procurement officers @& thunicipalities) turned out to be very

difficult. One reason might be that the respongibilor procurement decisions is not that

centralised as we had expected in advance. Ingtessggms as if such decisions are mainly
made within the various departments of the municyianinistration. Finally, we succeeded

in carrying out at least one interview with a mupeéd representative responsible for finances
(supporting the city treasurer). The reluctancevioles an indication of how sensitive the

make-or-buy issue is for local government.

The key findings from the interviews in the threemeipalities were recorded and compared
in relation to changes in working conditions ang pad procurement policy. Although it is
not possible to make any general statements abendg based on three municipalities, the

1 Outsourcing expressed as a percentage of thep@tabnnel costs for core administration plus atsourced
entities shows how high personnel costs in theoamted organisations and companies are in reltidime total
personnel costs. It provides an indication of thgaaisational strategy for the exercise of municfpactions
and the extent of outsourcing in the fulfilmentadinicipal duties (Bertelsmann Stiftung 0.J.).
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case studies provide a good illustration of therieed options available to municipalities in
some areas.
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6. Municipal duties and services and financial situ ation of mu-
nicipalities
Municipal self-government of towns and cities, llogathorities and districts has a long tradi-
tion in Germany — both politically and economicalunicipalities have their own revenues,
their own budgets and their own assets, which asggded to strengthen their economic and
political autonomy. Municipal self-government issénned in the German constitution in Art.
28 para. 2: “Municipalities must be guaranteedripbt to regulate all local affairs on their
own responsibility, within the limits prescribed lige laws. (...) The guarantee of self-
government shall extend to the bases of financiereomy.”

The services to be provided by the municipalities manifold: power and water supply,
waste disposal, local public transport and savbagiks. Moreover, services of general inter-
est, in particular cultural and educational servig@g. museums, theatres, libraries, schools
and nurseries), benefit payment services, spodslesure facilities, social and health ser-
vices (youth centres and homes for the elderlyjsady centres, hospitals, etc.) and other
services (e.g. fire service, cemeteries, zoos amdniral gardens). Depending on the local
circumstances, municipalities run a large numbestbér companies and facilities, including
ports, airports, exhibition centres and health mes@f. Wissenschaftlicher Beirat der Gesell-
schaft fur offentliche Wirtschaft 2005).

Figure 15:  Municipal activities and duties

Policy
Fire services
registry ofifice
benefit payments Education and Culture

street cleaning Health faciilities kindergarden, schools
publictransport, , libraries, museum,

. theatre
publicmarkets

Services

. . Infrastructure
Social security and
Health (parks,
cemeteries)

Municipal Waste disposal

and recycling,

activities Power and
& duties water supply

Sportand
Leisure

Source: own compilation.

These services are provided locally by the municgoenpanies and facilities, which hold
responsibility for them. Fundamental decisions eoninig service provision (particularly as
regards large-scale investments and service quaiitlyprice) are taken by the local council

45



(e.g. town or municipal council), provided they acttthe people’s best interests. In view of
the precariousness of many municipal budgets, hekyehis is becoming increasingly diffi-
cult.

There are many reasons for the high level of defrg municipalities. Some of the main
reasons include legal requirements prescribed byntitional government that have led to
considerable financial problems, and budget comssraaused by structural change, financial
crises, the steep rise in social benefits and édsevenue. Municipalities that are badly af-
fected by de-industrialisation and unemploymeniehasen particularly hard hit.

National and regional governments can interferargas of municipal sovereignty through
legislation (big influence of central governmendbat decisions). 90% of municipal activi-
ties are prescribed by national government andnagiigovernment, and only 10% of city or
local authority activities are actually their owesponsibility (cf. Hausler/Hausler 2012: 23).
In the area of mandatory activities in particutae national government has repeatedly issued
new laws on service provision in recent years dednunicipalities have to shoulder the re-
sulting costs. These include various social benesitich as housing allowance payments for
people on benefits, integration allowances fordisabled, and costs associated with ensuring
a minimum level of income for older people in theemt of reduced earning capacity, and
with the legal right to a kindergarten place. Whilea national government transfers the im-
plementation of a task to the municipalities digetty means of a national law, the munici-
palities have to finance it. The principle of comstant financing (where whoever orders a
service has to pay for it), does not apply herecohding to Art. 104a para. 1 of the German
constitution, the municipalities are not entitled¢imbursement of costs.

The financial problems of the municipalities arearly illustrated by the example of childcare
services. In 2008, the national government pasdad @n childcare, th&inderférderungs-
gesetzZKiF6G), which included a legal entitlement toldcare for children under the age of
three, from August 2013. Although the number ofditdare places has increased since then, a
further 27,000 places still have to be createdhgydeadline in NRW alone. For the munici-
palities this is a mammoth task. Despite suppannfthe regional government, the munici-
palities lack the funds to increase the numberdticare places and the necessary staff. The
slight increase in municipal employment figuresate$ almost exclusively to kindergartens
and childcare facilities to extend the school dalyig/Koufen 2011: 1113).

Tax relief laws (for companies, sectors, etc.) pddsy the German Bundestag exacerbate the
situation for municipal budgets which are alreatigtshed. Since 2008, tax relief laws have
led to substantial revenue reductions for the mipalities amounting to EUR 4.8 billion. The
tax reliefs contained in the law on growth accdlera(Wachstumsbeschleunigungsgesetz
alone have led to further revenue losses for thenicipalities of EUR 8.4 billion
(Hausler/Hausler 2012: 23). The municipal authesitoften had no choice but to cover the
costs with short term loans to secure cash flowH{@edits). Even though municipalities ac-
count for only 6.4% of the huge national debt o#oEUR 2 trillion (2011), this still means a
municipal debt of EUR 130 billion for municipal &etities in Germany (ibid.).
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6.1 The financial situation of municipalities in No rth Rhine-Westphalia

We will pay particular attention here to the sitaatof the municipalities in North Rhine-
Westphalia (NRW) because we conducted our caseestud three NRW municipalities.
NRW has the largest population of all German stdtéadel) and is particularly affected by
structural change. It also has the highest delall.léts cash credits alone amount to EUR 22
billion, which represents half of the cash creditsall Germany’s towns and municipalities
taken together (cf. Eicker-Wolf/Truger 2012: 25)uihitipalities that are heavily in debt can-
not balance their budgets by themselves even yf th@ke huge savings. In addition, the in-
vestment backlog in NRW is considerable: NRW ineddhe least per head: EUR 164 com-
pared with an average of EUR 290 for all statean(len), with predictable negative conse-
guences for public infrastructure (schools andgpant), the local economy (business location
aspects) and the environment (infrastructure rddpueent to avoid damage to the environ-
ment) (ibid.: 30). The municipalities’ social bethgdayments have risen from around EUR
7.2 billion in 2002 to over EUR 13 billion in thegt ten years. NRW has the highest amount
of social benefits per head (EUR 733) of all Gerymarea states (average EUR 571).

The regional government of NRW responded to theareus situation of these municipali-
ties by passing a “support pac8térkungspaktat the end of 2011 for the municipalities with
particularly high levels of debt. By 2016 (withiivé years) 34 overindebted municipalities
must present a balanced budget with financial sudpam theLand (and by 2021 without
further assistance). However, this measure is ovetsial because the associated necessity to
make further savings places additional restrictionghe municipalities’ capacity to act and
their range of services, and is not without consegas for municipal employees. Even if
employment increased slightly since 2008 (espsgcpit-time jobs), job cuts and increased
workloads for the remaining employees are likebgaading to experts. A further criticism is
that the support pact lavBi{arkungspaktgesgtmerely pays consolidation assistance, while
the aim of reducing debt levels retreats furthdo ithe background (Eicker-Wolf/Truger
2012: 49). New loans generally have to be takerabhigher interest rates. The risk of higher
interest payments with a shrinking supply of creslito be shouldered by the municipalities
alone.

Expert opinion tends clearly towards recommendirag the national government abhdnder
must provide greater relief for the municipalittespreserve their long-term effectiveness (cf.
the debt-reduction concept of Junkernheinrich eR@l1). However, it has to be taken into
account that théanderand the national government are also under predsuconsolidate
their budgets and there is a limit to the municigts they can absorb.

In any case, the structural overindebtedness ofymNRW municipalities has so far meant
that, however hard they try to make savings, teforts are ultimately futile because higher
interest payments and financial market debts leaal ¢onstant increase in expenditure. As a
result, many local politicians talk of the “futiitrap” (Vergeblichkeitsfallg In a joint initia-
tive called “municipalities in trouble’Kommunen in Nt the trade unions voiced the opin-
ion that further savings compromises at the expehsmployees could no longer be toler-
ated because they would not lead to an effectigeateon of debt levels.
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6.2  Municipal discretion to raise local revenues

When it comes to improving revenues without takong further loans, the options and scope
of action available to municipalities are limitedthree areas: they can increase taxes, charges
and duties for local residents and businessedh&y, can sell municipal assets (2), and they
can establish new forms of collaboration betweeminipalities (inter-municipal collabora-
tion) or take on services for neighbouring munitifs to increase their sources of revenue
(3). Even if these measures can improve municiatmues, according to the experts in our
interviews, the consequences are not undisputedamtave some unintended side-effects.

(1) Increasing taxes, charges and duties

Municipalities attempt to increase their revenugsaising business taxes, e.g. by revising the
tax rate, raising charges for waste collectionraasing prices for swimming pools, theatres
and museums and introducing new taxes, like théethoed tax” in Cologne which is now the
subject of a legal dispute. Charging for the usepuaiblic spaces (sports halls, assembly
rooms), for instance, hinders vital voluntary wollecisions one would expect to have mini-
mal impact, like reducing the water temperaturpuslic swimming pools, have led to a clear
reduction in visitor numbers (and as a result Welorevenues). In one municipality, the pub-
lic banks Eparkassenwere taxed at a higher rate, which led them tuce their generous
donations to charity. The resulting financing sfadrthad to be made up with public funds,
which meant expenditure was simply postponed.

(2) Selling municipal assets

In the past, some municipalities attempted to imerheir difficult financial situation by sell-
ing municipal assets (public utility companies, sesy etc.). According to a trade union repre-
sentative the capital city of NRW, which has foaggebeen governed by a conservative coun-
cil (CDU/FDP coalition), has always been a “privaefore public” municipality. The city’s
ownership share of municipal companies is less Btéa in all cases. Only 20% of the public
utility company (including waste disposal and pmperations) is owned by the city. 80% has
been sold to a big energy provider (only one othanicipality located in the Ruhr area has
such a high level of private ownership in publiditytcompanies in NRW). In the opinion of
the experts we interviewed, this may lead to fadttdeduction, but in the long term the city
would lose out on important potential sources abme from profitable sectors. In addition,
they claim, the municipalities lose the managenaaak control powers that they can exercise
only if they hold a majority stake in municipal cpamies.

(3) Inter-municipal collaboration

Another way that municipalities attempt to makeisgs without restricting services too
much is through inter-municipal collaboration. Tmsolves a municipality taking on certain
services on behalf of another municipality to saests and to retain and safeguard staff
skills. In view of demographic trends (shrinking mizgipal populations), the high average age
of employees in the public service and job losse®r-municipal collaboration can help
shrinking municipalities to manage their tasks. Bmmaunicipalities in particular, including
the city we studied that belongs to a distri€tgjs), can use inter-municipal collaboration to
retain their capabilities and to keep certain sswifor residents running at a lower cost. Un-
der EU law, however, services provided throughrintenicipal collaboration arrangements
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are subject to VAT, so as to avoid favouring mysatiservice providers. This means, in our
example, that when the emergency services of teaghbouring cities in a district are amal-
gamated, the municipality which coordinates operatihas to charge the two neighbouring
municipalities 19% VAT on top of emergency openasicosts. This makes services more
expensive and does only partially benefit the mipaidies because 47% of the tax revenue
goes to the central government, which is at theesame the main cause of the municipali-
ties’ debt burden. This undermines sensible interigipal collaboration initiatives (particu-
larly in metropolitan areas like the Ruhr area).WRas so far not charged VAT, bypassing
legal uncertainties with a “mutual assistance” sotu(Beistandslésunyg It appears, however,
that this approach is no longer tenable (cf. Laptt&W 2012: 216ff).
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7. Pay and working conditions of municipal employee S
7.1  Employment in municipalities

Of the nearly 5.6 million employees in Germany'dlmi service, over 2.1 million (around
37%) work at municipal level. Most of these emplesyen municipalities are non-civil ser-
vants (86.4%). The proportion of civil servants.GE8 in 2011) is substantially lower than in
the public service as a whole (36.9%) (StatistiscBandesamt 2012b, own calculations).
Nevertheless, the experts in our interviews sawehaively high proportion of civil servants
in the central administration of the municipalitees a problem because civil servants cannot
be deployed as flexibly as other employees andthden of work intensification is carried
mainly by the non-civil servants. Civil servantg anore cost-effective for the municipalities
in the short term, as they do not have to pay eyepl® social security contributions for them.
In the long term, however, the necessary pensiavigions alone lead to considerable
charges for municipalities (similar to the problens central government level)
(Faust/Kléckner 2005: 250). Accordingly, a finangeoblem is being stored up for the future
here. Another aspect that was mentioned in onéefriterviews is the high cost of health
benefits for civil servants.

Table 13 illustrates that the sharp fall in the bemof municipal employees between 1991
and 2010 is primarily due to the reduction of nontservants. Their numbers fell by nearly

42% over this period. By contrast, the number @il cervants rose by 8.4%. The proportion
of part-time employees rose by around 22% betw&&1 And 2010. The biggest changes in
workforce size and structure took place beforecthikective bargaining reform of 2005. From

2005 to 2010 the total number of employees felbbly around 3% and affected solely non-
civil servants. The number of part-time employeeserby 5.4% between 2005 and 2010.
Since 2008 there is a slightly increase of totgbleyment.

Table 13: Employment in municipalities (direct\sees), 1991-2010, in 1,000

Changes 1991 Changes 2005-
Employees 1991 | 1995 | 2000| 2005 2008 | 2010 2010 2010
total in % total in %

Municipalities

(total) 1995.9| 1.735.6| 1502.2| 1277.8| 1220.4| 1241.3 -754.4| -37.8| -36.3 -2.8

Civil servants 168.0 176.2 176/1 180.3 180.9 182414.1| +8.4| +1.8  +1.(
Non-civil L

1827.9| 1599.4 1326.1 1097|4 1039.6 1059.4 -768.52.04 -38.0/ -3.5
servants
Part-time 405.9| 4821 487.1 4712 4673  496.6 +90.7 +22.3 .4D5 +5.4
employees

Source: Statistisches Bundesamt 2011a and 200&llyanwn calculations.

Other employment characteristics based on data frarederal Statistical Office are only

available for 2002 onwards. Table 14 shows thaiptiogortion of women in the municipali-

ties has grown slightly between 2002 and 2011 (f&818% to 59.2%). The proportion of

women among part-time employees was also somewiar lin 2011 (84.8%) than in 2002
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(87.4%), but was still very high. The proportionvadmen among civil servants at local level
was 39.4 % in 2014, which was a bit higher compared to 2002. 76%heffemale civil ser-
vants work in the central administration and in department for youth and social care. 65%
of them work in part-time jobs, whereas the panitishare of all female civil servants at local
level is 45%.

The proportion of fixed-term employment contraeh $lightly over the period and in 2011 it
was significantly lower in the municipalities (8.3%man in the public service as a whole
(15%) (Statistisches Bundesamt 2012b). Accordingrie municipal representative, fixed-
term contracts are often counter-productive becafigbe highly standardised and routine
processes in central administration. The ratioatiba gains (faster processes) were, she said,
cancelled out if the municipalities kept havingttain new people, so fixed-term contracts
were avoided where possible. The proportion of woraemong municipal employees on
fixed-term contracts rose by over five percentagmts between 2002 and 2011 to 68.1%
(Table 14).

Table 14: Employment structure at municipal 1e2€i02 and 2011, in %

Share of 2002 2011
women 58.8 59.2
part-time employees 34.2 39.5
women among part-time employees 87.4 84.8
civil servants 11.7 13.6
women among civil servants 34.1 39.4
women among non-civil servants 70.9 62.4
part-time employees among civil servants 13.8 22.3
part-time employees among non-civil servants 36.9 2.24
fixed-term contracts among non-civil servants 9.8 38
women among non-civil servants with fixed-term 62.7 68.1
contracts

Source: Statistisches Bundesamt 2003 and 2012b.

The previous analysis included only employees iaadipublic services. If one looks at direct
and indirect public service employees, it appelaas more than a third of municipal employ-
ees work in private-law entities (35.2%) in 201&lf+bf municipal employees are found to
work in the central administration (50.3%). The a#mmg municipal staff works in hived-off
private-law entities that are still controlled hetmunicipality (around 9%) or in public-law
entities Anstalt 6ffentlichen Rechtand public trustsStiftung offentlichen Recht$5.6%)
(Statistisches Bundesamt 2012b, own calculations).

In recent years, the proportion of municipal empkxy working in facilities organised as pri-
vate-law entities has risen. However, it is notgilale to compare the figures over time based

!> At the Landerlevel the share of female civil servants (51.3%6higher than at local and Federal State level.
Most of them work as teachers or in the educatimtesn (72.4%). At the Federal State level only 1@&PAll
civil servants are women.
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on data of the Federal Statistical Office becailme densus criteria have changed. Before
2011, not all employees in the private entitiesenrecorded.

7.2  Impacts of the collective bargaining reform

Following the switch from the former public servipay scale (BAT) to the new collective
agreements for theander (TV-L) and for the federal state and municipadti€'VoD) in
2005, new employees in the public service now éesa than those recruited before 2005
(partly because the holiday allowance and Christineesis have been replaced with a smaller
annual bonus). However, there are still consideralaly differences between the public ser-
vice and the private sector, particularly in theaaof low-skilled workers, so that outsourcing
decisions are often justified with the fact thaivate companies can offer services more
cheaply because of their lower wage costs. Therestandard employee pay regulations that
apply to all the municipalities. They are boundtbg public service collective agreement for
the federal state and municipalities (TVOD), whiéfines classification criteria as well as
pay levels. Discretion regarding pay is very lirditeMaking payments above the collective
pay scale in the municipal public service is slyietgainst the rules of the federation of mu-
nicipal employer associations (VKA). Moreover, teeope for remuneration outside the
agreed pay scale is severely limited because opdloe budget situation and controls by au-
diting authorities. In addition, there are a numdiecourt decisions that specify classification
practice.” (Schmidt et al. 2011: 212; own transia}i

However, the collective bargaining reform of 20Q%0ed up some possibilities that give
municipalities with a certain amount of flexibiligt this level. These include the introduction
of a low wage group (pay grade 1) to prevent outsng or promote insourcing, and a per-
formance-related pay option, to make the publigisermore efficient. The interviewees also
pointed out that there is a certain amount of lgeimapay grade classification that can be
used to reduce personnel costs.

7.2.1 Introduction of a low-wage group — pay grade 1

The decision to accept reduced pay for low-skitizgks by was made in order to retain the
number of those jobs at local level. These jobscivimad traditionally used to be part of the
public service were seen as uneconomical and wereasingly being outsourced (Schmidt et
al 2011: 245). The new collective agreement (TVaih)ich came into force in 2005, created
a low wage group (pay grade 1), which is lower ttl@lowest pay levels in the former col-

lective agreement. The gross monthly entry-levegevéor pay grade 1 is EUR 1,499.50

(2012) which corresponds to an hourly pay rate OREB.84 in West and EUR 8.62 in East
Germany. The slight difference is the result of tinerse weekly working hours. In West

Germany, the entry level is below the West Gernmanpay threshold (EUR 9.54 in 2010).

The gross pay increase from entry-level to the ésglevel of experience (level 6) in this pay
grade (EUR 1,672.33 per month) is 11.5%, whichgsiBcantly less than the increase for the
other pay grades. Furthermore, employees who rieaeh 6 in the next higher pay grade 2
earn 33% more than those who are at level 6 ingpage 1.

New employees who do “extremely simple activitiésihfachste Tatigkeitgrcan be put into
pay grade 1. Appendix 3 of the TVU-VKA, the agreamen transferring municipal employ-
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ees to the TVOD pay scale, provides a list of edampf such activities for pay grade 1 (cf.
Schmidt et al. 2011: 244):

» food and drink servers;

* cloakroom attendants;

* washing-up, washing vegetables and other housakgepid kitchen activities;
» cleaners in outdoor areas like courtyards, pattegrgspaces and parks;

* toilet attendants;

* servers;

» domestic workers;

* domestic helpers;

* messengers (without supervisory role).

Pay grade 1 is still a highly controversial issuthim the trade unions. On the one hand, there
is the desire to protect jobs or to bring them bext& the public service, but on the other
hand, it is questioned whether the low pay level ba regarded as “fair” for public sector
employment (cf. Schmidt et al. 2011: 245). Moregtle way the list of examples is used is
particularly disputed. Employers assess that tee dan be extended at company level,
whereas the trade unions see the list as exclusiless it is extended by means of a pay
agreement (cf. ibid.: 246).

In our interviews, the handling of pay grade 1 iagtise was also criticised. For instance, an
employee council chairwoman assessed that in garkigehens there are, in fact, no ex-
tremely simple jobs. In her view, all the jobs lnstarea are demanding as employees have to
know how to operate machinery and be familiar il hygiene and safety regulations (e.g.
the use of detergents). In addition, work in thatean kitchen is physically demanding and
also requires organisational skills and the abibtyvork in a team. In some cases, the respec-
tive employee council had managed to move womerobpaly grade 1 and classify them in
the next pay grade 2 with the above mentioned aegisn These “successes” achieved in the
interests of the employees have, however, met sgglstance from the auditors, whose main
focus is on economical use of taxpayers’ money. fBEggonal auditing authority carries out
random tests to check the legality of pay gradesti@ations for employees covered by col-
lective agreements, with the evident primary aintloécking whether employees have been
put in higher grades than they should have beeas rémarkable that this is seen as a waste of
public money.

In 2011, the proportion of municipal employees tlgisout Germany classed in pay grade 1
was 1.3%. Although this seems to be quite lows iatable that this is four times higher than
in 2006, i.e. shortly after the collective bargamireform (Statistisches Bundesamt 2012hb).
According to an employee council survey carried iouR010, around one third (32%) of
NRW municipalities had employees in pay grade dllaAn average of 2.7% of employees in
these municipalities were in pay grade 1. Intedl@aning is the main area to use this pay
grade (Schmidt et al. 2011: 249f). About 91% ofehgployee councils assessed in the survey
that the new wage group had not helped avoidingoauting or promoting insourcing (cf.
ibid.: 254).
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In our interviews, the experts stated that theyewwst really able to say for certain whether
the introduction of pay grade 1 had had the desaféett of preventing the outsourcing of
low-skilled jobs, or insourcing services that haldeady been outsourced before (re-
municipalisation). One employee council membeiiaisiéd the fact that even during the dis-
cussion about the introduction of pay grade 1, ne was able to give concrete figures to
show the effects it would have, i.e. to what exteay grade 1 could actually prevent out-
sourcing. Even six years after the new pay scakimteoduced, no reliable impact figures are
available. However, the representatives from tratlens and employee representation bodies
pointed out in our interviews that renewed insaugadf cleaning jobs would only be possible
if there were a further efficiency increase in tarea. In practical terms, this would mean a
greater workload for the employees. For insiderslegajobs, they claim, this generally means
that increasingly large areas have to be cleaneah iaver shorter time, which in their view,
effectively amounts to a pay cut.

7.2.2 Performance-related pay

Performance-related pay was introduced in 2007nfanicipalities (and the Federal State
level) with the stated aim of creating a way of mgkpublic administration more efficient. In
addition, the idea was to increase employees’ ratitim, personal responsibility and leader-
ship skills (cf. TVGD-VKA).

The suggested amount for performance-related benunsigally started at 1% of the em-
ployer’s total wages bill for the previous year tanployees covered by the collective agree-
ment (TVGD). Further increases in the performaredated pay percentage were agreed in the
2010 collective bargaining round. The initial 1%dwoe was financed with money saved by
abolishing holiday allowances and Christmas bonugskgh were replaced by smaller annual
payments in the switch from the old to the newemxiliye agreement, and through the phasing
out of existing entitlements. This meant that thiéidl sum was financed by the employees
themselves. However, the employers had an obligatopay out the performance-related
bonus in full every year (Schmidt et al. 2011: 81).

A performance-related payment presupposes thattamal agreement has been signed that
regulates its introduction and application at loleadel. This opened up the possibility of
avoiding introducing variable performance-relateg.dn this case the legislation prescribes a
flat-rate payment of the 1% sum to all employeds chmidt et al. 2011: 83). A perform-
ance-related bonus can consist of a one-off paynwenich is usually based on a target
agreement, or it can take the form of fixed-terevocable bonuses that are usually paid
monthly. The methods used to measure performanddhencriteria used to determine per-
formance-related pay must be also defined in ttexnial agreement (ibid.: 84f and 105).

Employers were the key proponents of performanizea@ pay, seeing it primarily as a
means of improving the productivity of a public\see suffering from overburdened budgets
and competition from the private sector (cf. ibfi7). According to representatives of ver.di,
from the trade union’s perspective the introductidrperformance-related pay was assessed
as less important (cf. ibid.: 97).

A survey with employee councils on performanceteslgay practices was conducted in the
NRW municipalities in 2010 to investigate whethlee performance-related pay principle is
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actually practised. According to the results, 89the surveyed municipalities had an inter-

nal agreement on performance-related pay. The rengail1% gave various reasons for not
having such an agreement. The most common werehbatmployer and/or the employee

council had rejected the concept of performancated| pay, or that the parties had been un-
able to agree on how it should be implemented actpre. The survey also found that in

around 14% of the municipalities, the sum was maitiat a flat rate to all employees, i.e.

without differentiating according to performancesgite the existence of an internal agree-
ment. This means that in total a quarter of the impalities (11% without an agreement and

14% with an agreement but continuing with flat-raéyments) continue to distribute the per-

formance-related pay budget without differentiatamgording to performance (cf. Schmidt et

al. 2011: 106f).

The trade unionists in our interviews tended teteptical of performance-related pay. In the
opinion of one employee council chairwoman, thera risk of municipalities paying “routine
bonuses” Nasenpramien Although she stated that the employee coundldaay in decid-
ing on principles, such as the criteria to be Usedhe payment of bonuses, it is not involved
in individual cases. Neither does the employee cibirave any precise knowledge of how
many employees receive extra pay or bonuses aets®ons for them. This means that, in her
view, it is likely that employees are treated urifawhen it comes to bonus payments. An-
other employee council chairwoman was against iddal performance-related bonuses be-
cause, in her view, the desired increase in effyecan only be achieved through teamwork.

According to another survey with employees caroed by Schmidt et al. (2011: 146f) in
2010, employees are also sceptical of performaeleg¢ed pay. The results show that the em-
ployees are not opposed to performance-relatedmayinciple, but are critical of the per-
formance bonus because it is difficult to meas@rgomance properly in practice. The repre-
sentative of one municipality also highlighted faet that performance bonuses are usually
paid only when employees intensify their efforisadime when workloads are already high
because of staff shortages. In her opinion, theref$ hardly worthwhile financially, so the
motivational effect is limited. For this there wduleed to be other forms of recognition and
appreciation, which cannot be achieved with exéynpents.

At present there is no representative informatiooua whether performance-related pay actu-
ally improves the quality and efficiency of work time public service. Any effect is likely to
become visible only in the long term. There hasay been some experience of implement-
ing performance bonuses when the former BAT payesaas in force (laid down in the
framework collective agreement on principles forfpgnance payments and bonusgg;L).
However, the result was rather sobering, since anlgw municipalities actually had intro-
duced the performance-related payments (cf. Torzd7).

7.2.3 Pay classification structures in municipaliti es

A comparison of civil servants with non-civil senta in the municipalities by pay brackets
shows that there are some clear differences (THbléNhereas two-thirds of civil servants
are in “higher middle service’géhobener Diengtor “higher service” lioherer Dienst
grades, over two-thirds of non-civil servants are'middle” (mittlerer Diens} and “lower
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service” ginfacher Diengtgrades (cf. section 1.2). To a certain extens, i related to the
fact that employees in lower positions are lesslyiko be civil servants.

Table 15: Municipal employees by pay bracket, 201 %

Civil servants in % Non-civil servants in %
Higher service 14.3 Higher service (E13-E15UE) 3.2
Higher middle service 52.6 Higher middle servic8-EL2) 24
Middle service 32.9 Middle service (E5-EB8) 50.6
Lower service 0.1 Lower service (E1-E4) 18.6
Others 3.7
Total 100 Total 100

Source: Own compilation according to StatistisdBesdesamt 2012b.

If one looks at the remuneration system for nonl-s@rvants, one can see that there is a large
pay differential between pay grade 8, i.e. the égglimiddle service” grade, and pay grade 9,
the lowest “higher middle service” pay grade. Emyples who reach the most senior level
(level 6) in pay grade 9 earn 27% more than thodeviel 6 of pay grade 8. The pay differen-
tials between other neighbouring pay grades arehmsuwller (with the exception of a simi-
larly large jump from pay grade 1 to pay grade & section 5.2.1). One of our interview
partners described this as the “magic thresholayjng this is why people hardly ever get
promoted to pay grade 9. Cash shortages are anetin why people tend not to be placed
in higher pay grades.

It is not clear whether there is a conscious gjsateehind the “magic threshold” — reducing
personnel costs by grouping more people in “midaievice” grades. It is, however, notice-
able that, unlike in the TVGD, the relative intdssédetween neighbouring pay grades in the
former BAT pay scale were fairly even. This sugmicivas only mentioned in one interview
and it does not appear to be something the peopleecned talk about. The employee council
members and trade union representatives we inteedestressed, however, that there is a
trend towards classifying employees in low pay ggdror instance, they claim that tasks are
sometimes described as simple in job descripti@spite the fact that the requirements are
high (e.g. foreign languages and computer skills).

Several of our interviewees also pointed out thatrtew collective agreement admits the pos-
sibility of an employee performing a more senidertemporarily without being placed in a
higher pay grade. In this case, employees receaivadditional payment: the difference be-
tween their normal pay level and the wage that theyld earn if they were to perform the
more senior job permanently. Several employeesx@raunicipality were said to be receiv-
ing such additional payments despite the fact tiey should have been moved to a higher
pay grade a long time ago because they were al@@idg the more senior job on a perma-
nent basis. The fact that employees are not imrtedgimnoved up a pay grade, but receive the
pay difference as an extra payment, can be viewedast-saving measure because it means
that even if the employee is moved up to a higlagrgrade at a later date, their level of sen-
iority in the grade will be lower, resulting in l@wpay.
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7.3 Summary

The options for deviating from collective pay regfidns at municipal level are limited. The
effect of the collective bargaining instrumentshe tntroduction of a low pay grade with the
aim of avoiding the outsourcing of simple jobs, dhd introduction of performance-related
bonuses to increase employee motivation — are,rdiogpto the experts we interviewed,
largely unclear. In addition, as a representativen@ municipality emphasised, the perform-
ance-related bonuses are relatively small andxpeated motivation boost for employees has
failed to materialise in most cases because ofeniglorkloads.

A more important factor in determining working carehs and employment prospects in the
public service is likely to be the relationshipweén services that continue to be provided by
the public authorities and the extent to which mew are outsourced in various forms. The
trade unions are advocating to retain the proporibemployees within the public sector as
high as possible and to limit third-party contraétsthe very least, they are calling for more
detailed information about the costs associatel @iternal contracts and outsourcing so that
they can take part in the discussion from an inedmosition. In the following sections we
investigate the reasons given for make or buy-a®tssand the various types of organisation
that can be used to provide these services.
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8. Procurement at local level — What are the reason s for make or
buy decisions?

The debate about whether public services shoul@irem municipal hands or be provided by

private entities is not a new one, but it is a higtharged one depending on the interest
group. Fundamentally, the principle of municipaktiproviding and taking responsibility for

services locally does not prevent them awardingreots for these services to a private (lo-
cal, regional, large-scale or even internationalinpany or entering into a public-private

partnership.

The provision of municipal services has changedsicenably over the past two decades —
partly as a result of German reunification — witlblic services being outsourced and priva-
tised. Other reasons have encouraged the outsgureimd as well:

* New management concepts like “new public managenagmuiied concepts from the pri-
vate sector to the public service to increasefiisiency and take pressure off the national
budget.

» The debt levels of public budgets triggered byfthancial crisis prompted or even forced
lots of municipalities to sell off public sharehiwigs or to contract private companies to
perform municipal functions.

» Liberalisation and privatisation policy at Europdawmel has had an increasing influence
on national states. According to EU policy, puldervices should be subject to the same
competition rules as services provided by the peigctor (the entire public procurement
policy is influenced by EU legislation).

In recent years around 50% of all public servicad heen outsourced as independent units.
Three-thirds of them were private companies (penlatv business forms) or were partially
privately funded (cf. Libbe et al. 2011: 6). Howeuhere are almost no systematic compari-
sons to show whether the privatisation of formeglyblic services has led to more cost-
effective services or better service quality, ardests are sceptical about it (ibid.: 5). The
following section describes the possible formswkourcing to legally independent entities.

8.1  Forms of outsourcing of municipal services
The following forms of outsourcing of municipal ajdtions are practised:

1. Conversion of a municipal function or institutiamo a public-law entity. This includes
municipal enterprisesE{genbetrie) and municipally operated undertaking2egiebe-
trieb). The municipality retains powers of control.

2. Conversion of a municipal function/body into a jte-law entity, e.g. a limited liability
company (GmbH), with the municipality retaining t@h For instance, most public util-
ity companies take the form of private-law entitibsit are majority-owned by the mu-
nicipality.
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3. Outsourcing/contracting — awarding a contract torigate company. Contracts for ser-
vices that used to be provided by the municipaiy awarded to private companies and
social businesses. The municipality retains regpdaitg for task fulfilment.

4. Material privatisation: All or the majority of theublic function/institution is sold to the
private sector, e.g. sale of (municipal sharestriajle fair companies, hospitals, public
utility companies. When the municipality retaindyoa minority shareholding, it loses its
control and can only trust that private market ectoill act in the public interest. In prof-
itable areas (e.g. energy, power, waste recyclmgderial privatisation also means the
municipalities deprive themselves of potential reve sources for good.

5. Other privatisation forms, such as public-privaaetperships.

Figure 16 shows the institutional arrangements hircly municipalities retain a certain degree
of management and control and therefore retainoresbility for enforcement. Contracts and
forms of outsourcing that go beyond this count asemal privatisation. In this case, public
services are transferred wholly and indefinitelyptivate providers.

Figure 16:  Forms of outsourcing of municipal seesdn which the municipality retains
control

Service
provided by
municipality

itself

in collaberation

Support for with others
service Municipal a)cooperation

. . between public
provision by Services entities

third parties b) Public / privat
collaboration

External
contracts

Source: Own compilation

When a municipality collaborates with others indte& providing a particular service by it-
self, it usually hopes to be able to provide s&wimore cheaply, to benefit from the expertise
of external partners and, ideally, to pass on sasgings to consumers or inhabitants. This, at
least, is the rational and logical justificatiomyt kit is not the only factor that plays a role in
these decisions. Municipalities that have to makestntial savings frequently decide under
pressure and the benefits they seek in collabaratith private companies do not always
materialise. According to the employee council merapthere are no transparent cost-benefit
calculations to show whether a particular servealy can be, or indeed has been, provided

more cheaply by private companies. The trade urepnesentatives and work councillors in
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our interviews hoped that the reform of the regi@mployee representation lawapndesper-
sonalvertretungsgeseti PVG) passed in November 2011 will give the emplo council
greater powers to intervene in business affairs/(GRNRW § 65).

Improved involvement of employee representation ipublic procurement decisions

According to 8§ 65 of the reformed LPVG NRW, the éogpe council can now request the estabt
lishment of a business committee, as is also peavidr in the provisions in the law on labour rela-
tions at the workplace (BetriebsverfassungsgeBetiz)/G), to discuss the business concerns of the
unit and brief the employee council. The followergas are of particular interest:

the commercial and financial situation of thetuni

intended investments, partnerships with privaitities,

position of the unit within the authority as aoid,

rationalisation plans/introduction of new workiagd management methods,
relocation of units or sub-units,

creation, merging or division of units,

cooperation with other units as part of inter-adstrative collaboration.

According to the interviews, there is also a hdpet these new regulations will provide the
employee councils greater codetermination optidmeuigh timely and better insights into
procurement decisions. However, the trade unioresgmtatives emphasised that there is an
urgent need for trade union training in econonmscies if the employee council is to be able to
make serious, informed checks and have an influddiogl now, comparatively little of this
kind of training has been offered, but more tragnoourses are being planned.

8.2  Reasons for re-municipalisation

The organisational fragmentation of municipalitie® institutions and areas of responsibility
has been aptly termd@onzern Stad{“municipal group of companies”, cf. Ver.di 200%).
describes the gradual commercialisation of servihat were once in the hands of the mu-
nicipalities and points to the need for controtomplex group structures. For those responsi-
ble within the municipality, the distribution ofdles to various institutions requires “a read-
justment of the strategic decision-making pathstaednanagement, control and coordination
structures” (Killian et al. 2006: 9). The assoaateganisational effort and transaction costs
are frequently underestimated. In order to takek bmaanagerial and control powers, some
municipalities are moving towards re-municipalisati

One important reason for the re-municipalisatiomwtsourced services has been the growing
loss of confidence in the self-regulation and peniance of the markets as a result of the fi-
nancial and economic crises. Furthermore, privatera have not always performed to the

satisfaction of the municipalities, since the caoted services have not met taxpayers’ re-
quirements or expectations in terms of price ofiuaDther reasons for the change in atti-

tude included (cf. Bauer et al. 2012: 23):

» the concept of municipal self-government is regairstrength;

* areturn to a focus on public welfare rather thasfipmaximisation;

* regaining control and influence over task fulfilmebetter controlling (e.g. compliance
with quality, environmental and social standards);
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* preventing monopolies when services are providecgialy;

» developing efficient municipal company structuresmprove efficiency;

* preserving municipal jobs;

* lowering costs and charges for residents;

* opening up new sources of revenue to cross-finema@cipal services that run at a loss.

The most common form of re-municipalisation is wisenvices are taken over by municipal
enterprises organised as private-law entities,lengted liability companies (GmbH) or pub-
lic-law institutions (AOR). All three municipalit,ewe studied have taken this approach for
some services (see section 7). In principle, wediierentiate between the following forms
of re-municipalisation:

* administrative authority (municipality, districtpwn council) starts providing services
again;

» establishment of new municipal companies to progelwices;

» retransfer of operational services to municipalper@ted undertakings or municipal en-
terprises that are part of the public administragtio

* increasing the municipal stakeholding in publicvpte partnerships.

Heavily indebted municipalities in particular aret mlways in a position to take back services
previously delegated to private providers and thigsot the best solution in every case. Mu-
nicipalities should check on a case-by-case bakishaforms of service provision are best
suited to them.

A number of different reasons are cited for makéay decisions for municipal services in
the German literature which are listed in table 16.
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Table 16 : Reasons for make or buy-decisions

Reasons for providing services within the munici-

Reasons for awarding contracts (buy) pality (make)

Obtain overview of potential companies and asaertaiCreate jobs that are subject to social insuranogieo
the most cost-effective provider butions and collectively agreed pay conditions

When there is an investment backlog at municipal | Strengthen local employment and apprenticeship- posi
level: use of private firm with strong capital base | tions (leading to better spending power locally)

High levels of efficiency expected in task fulfilme | Contracts awarded to local companies as a way of
because of profit orientation and business approachpromoting local trade and industry

Benefit from nationwide experience, expertise and | Flexible, fast responses to public requirementsewv
knowhow of private providers challenges

Fixed costs for the municipality during the terntlod

Closer proximity to local residents
contract

Take non-commercial targets into account, such as
Private company bears the staff employment risk | environmental, consumer protection and social stan
dards

Risk cost calculation and contract fulfilment dme t | Direct control by the municipality — also contribatto
responsibility of the private company the city’s development

In the case of a commercially successful activity:
profits benefit the municipality and can be reirteds

Source: Own compilation based on Schéafer 2012: 78ff

Whether a municipality delivers a service itselfak®) or contracts it out (buy) varies accord-
ing to local circumstances. Smaller municipalitege typically not able to provide certain
services themselves without help. Local public gt in rural areas, for instance, tends to
be privatised or run in collaboration with neighbiag districts or municipalities.

The arguments for buying in services from the pointiew of the municipality are usually
economically motivated. Fixed costs in the munikipa budget are replaced by variable
costs when services are contracted out. The cangramt open-ended — the economic effi-
ciency and quality are constantly reassessed inteader procedures. For services that are
not required constantly, contracting to third pestprovides greater flexibility (the contract
for the service is only awarded when it is need&Htjs can avoid staffing surpluses, and staff
shortages can be offset and skills bought in byraating out to third parties.

On the negative side, outsourcing brings withateeping loss of skills within municipalities.
A decision to fully privatise services that used®provided by the municipality is therefore
usually difficult to reverse. External contractsvays involve transaction costs, which are
often underestimated. Even when the municipaliteghtes tasks to third parties, there are
liability risks if the contract does not meet thecassary quality standards or service is poor.
In short, contracting or outsourcing service afg@sgs with it the problem that the munici-
pality loses political powers of control. Evenlietindependent private company can provide
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a service at a lower cost, it is doubtful whethewill continue to work in line with politically
motivated standards. Commercial successes arelwaysasocial successes (this is particu-
larly clear in areas such as social and culturbtyp

The main argument in favour of keeping servicesiwithe municipality (make) is therefore

to retain control, i.e. sustainability in the putsaf socio-political objectives. In addition, by

privatising profitable areas, municipalities remdkie possibility of cross-subsidising munici-

pal services, such as local public transport anichsving pools that usually depend on subsi-
dies paid for by profits generated in commercialyccessful areas, such as public utility
companies. If too many municipal services are pised these options are no longer avail-
able.

According to recent research, the “private befarblig” formula preached in the past largely
for cost-cutting reasons is as wrong as the simgderse argument “municipal before private”
(Bauer et al. 2012). This opinion was confirmeddoy interview partners. Instead, munici-
palities need a lot of expertise to exercise thereamy granted them in the choice of action,
and should take decisions based on transparenbeasfits analyses. This at least is what the
trade unions are advocating, although admittedif wie primary aim of safeguarding mu-
nicipal jobs. The new regional employee represemtdaw (LPVG) of 2011 helps employee
representation bodies stay informed at the planpimgse about investments, planned pro-
curement contracts and outsourcing and helps treemvolved in the decision-making proc-
ess.

The prevailing wage law for public procurememafiftreuegesedzin NRW which was
passed in May 2012 provides a lever for ensuriag dmly companies that comply with cur-
rent collective agreements or respect a set mininvage are entitled to receive public con-
tracts (cf. Bosch 2012: 131). According to the oegi governments’ draft on the motivation
of passing th@revailing wage law it “seeks to promote and suppdair competition around
the most economically efficient tender in publiogurement taking also into account the so-
cial acceptability, environmental protection an@rgy efficiency as well as quality and inno-
vation of tenders” (Landesregierung Nordrhein-Wadeti 2011: 1, own translation). They
also write: “Unfair wages are one of the most int@or threats to social peace and social co-
herence. Beside necessary actions at federallstagiein order to introduce a statutory mini-
mum wage the warranty of an adequate pay is ingdeit@ prevent wage and social dumping
in public procurement. It must be avoided that &ads in public procurement take advantage
of unfair competition. Such practices have not amgocial consequences but also jeopardise
the competitive position of firms providing jobsathare covered by collective agreements and
put pressure on the social security systems.” {idid, own translation)

Since both laws have only recently entered intadpit remains to be seen what their effects
will be. According to our interview partners, pubadministrations comply with the relevant
legislation when calling for tenders. It remaindb®seen to what extent compliance with the
legislation can be effectively controlled. The rasgible officials within the municipalities
are still waiting for more detailed rules of prooeel One thing is certain, however: Compli-
ance control efforts for the municipalities willciease and the available human resources are
limited.
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An investigation into which areas tend to be outsed and which do not reveals particularly
high outsourcing levels in the area of electricggs, water and district heating (energy pro-
viders) and in the area of public baniSpérkassen local public transport, waste and health
(hospitals). This means that it tends to be thiiefft areas that are outsourced through a
range of different legal entities (cf. Figure 17).

Figure 17:

Public services, levels of outsourcimglarganisational form

Level of outsourcing

Low

Partly outsourced

Fully outsourced

Organisational form

Areas of activity

Organised within the
administration

Public works, green spaces
children’s day care facilities
youth and social advice,
sports centres, facility man-
agement, public libraries,
museums, emergency ser-
vices, regulatory agency

High proportion of
public-law organisa-
tions

Banks, public works, sew-
age, green spaces

High proportion of
private-law organisa-
tions

Electricity, gas, urban devel
opment, local public trans-

port, housing, sports centre$

High proportion of
services provided by
private entities

Homes for the elderly, care
centres, emergency service
waste, electricity, gas, hosp
tals

I’

Source: Killian et al. 2006: 121.

In the following section we look at five selected municipal services in more detail.
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9. Employment conditions and procurement practices In se-
lected service areas

According to an agreement with our project partiems the UK, France, Hungary and Swe-
den we decided to analyse five public service aneageater detail: local public transport,
elderly care, school catering, cleaning and wast@agement. Based on literature research
and the findings from the case studies we analyssther these services tend to be provided
by the municipalities themselves or whether theylt® be contracted out or outsourced. The
cleaning and waste management areas are examigeeaiter detail. The main point of inter-
est in the cleaning area is whether the introdaatioa low wage pay grade has had an impact
on municipal procurement policy and if so how. \dested the waste management sector
because the growing, profitable recycling marketleading to a trend towards re-
municipalisation in this area. Table 17 providesoarrview of patterns of provision in the
five selected service areas.

Table 17: Procurement of five selected servicéiag municipalities
Service type Municipality A Municipality B Municipa lity C
Outsourced in limited Outsourced in limited

Outsourced in public

liability company GmbH limited company (AG =

(municipality share

liability company on

Local public transport district level (inter-

100%) PLC) municipal collaboration)
Elderly care Mainly private or non-profit providers
School catering Not in responsibility of municipalities

Outsourcing in GmbH Mix of inhouse and out-
Cleaning (municipality share sourced provision (50 : | Privatised

100%) 50)

Outsourced in limited L
liability company GmbH | & municipalised
(municipality share (institution under public

100%) law)

Outsourcing in institu-
Waste tion under public law
(ABR)

Source: Own compilation.

9.1 Local public transport — run by the municipalit y through private-law enti-

ties
Local public transport is dominated by municipadtlyned companies. The majority of com-
panies are organised as limited liability compar{i@ambH). The municipality is either the

sole owner or holds a majority interest. Fully ptiged transport firms are rare and are to be
found primarily in smaller towns or rural distri€ts. Libbe et al. 2011: 11).

According to our expert interviews, local publiarisport usually does not generate a profit
and has to be cross-subsidised by profitable afdss.most common arrangement seems to
be that public utility companies provide finanaalpport for public transport companies.

9.2 Elderly care — widespread and growing privatisa  tion

Elderly care is a service of general interest, dnly a small proportion of elderly care ser-
vices in Germany are provided by public authoritiés social assistance agencies, munici-
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palities finance elderly care in cases where resglare not able to afford accommodation
and subsistence costs by themselves. A large gropaf the total costs for elderly care ser-
vices are paid by the long-term care insurance (LWich was implemented in 1995 (home
care) and 1996 (residential care) as a fifth piiathe German Bismarckian social security
system after two decades of discussion and argugg@émhmerling 2011). The LTCI is fi-
nanced by mandatory care insurance contributiongrgployers and employees (similar to
the German health insurance system). The paymerttsetcare providers for their services
are negotiated individually with so-called “caredies” (Pflegekassen

In 2009, only 3.5% of home care and residentia¢ ca&rvices were run by public authorities.
More than a half (50.9%) were run by private prevs] followed by non-profit organisations
(church institutions and charities) (45.7%). In gast ten years, the proportion of public and
non-profit organisations decreased while the maskere of private care providers has risen
accordingly (Table 17).

Table 18: Organisations in charge of elderly camstitutions
Ownership 1999 2009
Public 4.9% 3.5%
Non-profit 51.4% 45.7%
Private 43.7% 50.9%

Source: Statistisches Bundesamt 2001 and Statisis8undesamt 2011e.

According to one trade union expert for the loaaharity level, the proportion of municipal
elderly care institutions in NRW has been decrepfin 15 years. All owners of elderly care
institutions have significant financial problemsaagesult of rising investment costs. Munici-
pal organisations are generally no longer ablefftarch modernisations and investments. So
this area represents an open door for privatisatioelderly care, competition from private
providers has increased and traditional churchitingins and charities frequently cannot
compete.

Working conditions in the elderly care sector aot subject to a general collective agree-
ment. In total, collective bargaining coveragexs@mely low in this sector. There is no em-
ployer organisation which is able or prepared tgatiate collective agreements. Accordingly,
collective agreements mainly apply to establishséeionging to public and municipal care
providers. As regards non-profit organisations, dolong time most of them adjusted their
wages (and working conditions) on the former pub&ctor pay system. After the conclusion
of the new collective agreements in 2005/2006 nafitporganisations (such as AWO but
also Caritas and Diakonie as ecclesiastical pros)dmcreasingly tried to withdraw from
public sector pay and implement their own schemiéswiorse working conditions and lower
wages. According to ver.di and professional org#tioss, however, this trend has recently
been stopped and non-profit organisations are rmndemore returning to the public sector
scheme (Kimmerling 2011). One trade union reprasigat we interviewed estimated that
only 10% of the around 100,000 employees in therbiccare sector in NRW are employed
in sites covered by collective agreements.
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Since August 2010, however, a mandatory minimumenfag care services has been imple-
mented, which is currently at EUR 8.75 in West Gamgpnand EUR 7.75 in East Germany.
The lowest hourly rates in the various companyeotive agreements for church and charity
care providers are typically higher. According toeaent analysis based on thehnspiegel
survey, full-time care workers covered by a collectigreement earn on average EUR 2,597
per month which is almost 19% more than the averagethly pay of other care workers
(EUR 2,118) (Bispinck et al. 2012: 3).

9.3  School catering — private companies and social businesses

In the school sector, the municipalities are omlyponsible for “external” school matters, i.e.
for capital expenditure. Teaching staff come untier responsibility of théander, so it is
only caretakers and school secretaries who areogeglby the municipalities. School cater-
ing has only gained in importance in the past fexarg with the expansion of full-time
schools. The municipalities only organise the fmlitenders and are not responsible for direct
provision of catering services. The initiative aiedponsibility for choosing a school caterer
generally lie with the school management. Schotdreas are usually private companies or
non-profit organisations (social businesses). Scbatering is usually paid for by the parents,
but a few municipalities have initiatives for subising the cost of school meals for low-
income families through social benefits.

9.4 Cleaning — a mix of make and buy

Since the 1970s, municipalities have — similarriggte companies in other sectors — increas-
ingly been awarding cleaning contracts to privdéaming companies to cut costs (cf. Gather
et al. 2005: 11).

A nation-wide survey of municipalities with 10,06950,000 inhabitants that was conducted
a few years ago found that nearly half (47%) of ripalities used private cleaning firms or
non-profit organisationsfreie Trage) for indoor cleaning. The bigger the municipalitige
higher is the proportion of external contractingefle are also some municipalities that use a
mix of in-house and external cleaning services. palities in NRW contract out an above-
average proportion of cleaning services (cf. Killet al. 2006: 46f).

In another study (Gather et al. 2005) company sasgi#ies were used to investigate the extent
to which the employment situation in private comerarcleaning companies differs from
that in municipal cleaning organisations and howkivig conditions have changed as a result
of privatisation. The research found that the greadion of cleaning services had led to a
worsening of working conditions both for the priz#atector and the municipal cleaners. How-
ever, some differences were found between munidgfening and private cleaning firms:
cleaners stand a greater chance of a job thabjeduo social insurance contributions in the
municipalities, and private commercial cleaningnirrarely have an employee representation
body (ibid.: 206f).

The differences in pay levels found in the studyehaarrowed noticeably in the past few

years. This is partly because there is a minimunrlizfavage for commercial cleaning which,

in West Germany at least, is comparatively higlglfer than for care work, for example)

(West Germany EUR 8.82, East Germany EUR 7.33adudition, municipal pay levels for

cleaners have worsened considerably since thedunttmn of pay grade 1. The entry-level
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gross hourly wage for pay grade 1 in West Germanguirently EUR 8.84, which is only

slightly above the minimum wage for commercial oileg. One employee council chair-

woman pointed out, however, that is has to be tak®naccount that private cleaning compa-
nies do not pay a yearly bonus and grant fewer bxayee.

Although working conditions for municipal cleanene more favourable than for cleaners in
private companies, they too have worsened in tlst fgav years. Workloads, for instance,
have intensified considerably as a result of thestant pressure on costs (cf. ver.di 2011b).
Where municipalities attempt to hold onto cleangagvices by modernising them, jobs in
municipal enterprises are sometimes similar todhnosthe private sector. Performance stan-
dards are increased in line with the private se@agreater proportion of employees are on
fixed-term contracts and greater use is made gildle working time arrangements (cf. ibid.:
205f).

Some municipalities are now increasing the proporof in-house cleaning services again
because they have realised that private cleaningces are not better or cheaper (cf. ver.di
2011b). The results of our case studies indicateghy grade 1 has played a role in this.

In municipality A at the beginning of the 1990s cleaning serviceewonverted into a lim-
ited liability company (GmbH) that was majority ogdh by private shareholders. According
to a trade union secretary, working conditionsefimployees worsened as a result of privatisa-
tion. The municipality now owns 100% of the GmbH:wWemployees of the GmbH are all
classified in pay grade 1. As well as this GmbHanlag company, some municipal cleaning
is still provided by the municipality itself. Hower, when these employees retire or leave,
they are not replaced. New recruits are only takem pay grade 1 within the GmbH.

Municipality B also reduced the level of privatisation of itsacleg services a few years ago.
Previously, 30% of the cleaning services were ryrihe municipality and 70% were con-
tracted to third parties. According to a trade arsecretary, local politicians were calling for
the proportion of external contracting to be inseghstill further. But ver.di was able to dem-
onstrate that in-house cleaning is cheaper (ptrtyugh the use of pay grade 1). This meant
they were able to persuade the municipality to cedihe proportion of external contracts
again. The private-municipal ratio is currently 30/ New cleaners recruited by the munici-
pality receive only pay grade 1 wages and remaith@nlevel. Only those who were already
employed in the municipal cleaning service recerages at the pay grade above.

Municipality C has been contracting its cleaning services oat povate company for many
years. The reason given for contracting out atithe was that private cleaning is more cost-
effective. According to the municipal representatino efforts have been made to bring
cleaning services back in-house, despite the inttthian of pay grade 1. The tender process is
repeated at regular intervals (every one or twasjeand a contract is awarded to the cheapest
provider. The regulations contained in the premgilvage law for public procurementaif-
treuegeselzare already taken into account in the tendergs®ec

9.5 Waste — buy, and some moves towards re-municipa lisation

The majority of waste disposal services are carotdby private service providers. Munici-
pal waste disposal companies are fairly rare aadrastly found in large cities (cf. Libbe et
al. 2011: 9f.).
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Because of the high level of privatisation, a langenber of waste disposal employees work
for companies that are not bound by collective agrents. A minimum wage for the waste
disposal sector came into force on 1 January 20@t0ancurrent minimum gross hourly wage
of EUR 8.33. But even this minimum wage is sigmifidy below the lowest pay rates in mu-
nicipal and private companies bound by collectigeeaments. The lowest gross hourly wage
for new recruits in the collective agreement sighgdhe private association of employers in
the German waste disposal sector (BDE) is curreBt\R 11. According to a trade union
expert for the public utilities and waste disposada, the lowest grade for employees in mu-
nicipal waste disposal is pay grade 3 with an emtage of around EUR 10.80 per hour,
which increases to around EUR 13.60 per hour ferhighest experience level. In addition,
he pointed out that the working conditions of engpkes in waste disposal companies covered
by collective agreements are significantly bettemtin companies with no collective agree-
ment (in terms of e.g. bonuses, pension schemesraptbyment protection).

There has been an increase in re-municipalisatiomaste services over the past few years.
These insourcing projects are mainly based on en@nconsiderations. Insourcing is particu-

larly common in the area of waste collection arahs$portation, while outsourcing is more

common in capital-intensive plants (ibid.: 9f).

A study conducted by the German Institute of UrBamdies Deutsches Institut fir Urban-
istik, difu) asked the stakeholders of some municigalithat had been insourcing waste dis-
posal for years about their re-municipalisationexignce. The researchers wanted to know
whether their expectations had been met in terntost-effectiveness, breaking up monopo-
lies, certainty regarding charges, capacity utiiaof municipal plants, transparency, social
and environmental standards and greater flexibilityerall, all the municipalities covered in
the survey were content with the decision to re4gipalise waste disposal. Defined targets,
like improved cost-effectiveness and strengthetiegregion had been achieved and there are
no plans to carry out further privatisations irsteector (ibid.: 10f).

Further re-municipalisation are expected in thereitbecause the waste collection and com-
mercialisation sector is becoming increasingly dtige as prices for raw materials and sec-
ondary materials rise. Waste industry operatorsttage=fore expecting profits to grow (cf.
Libbe et al. 2011: 9). An expert we interviewedoafeentioned that municipalities are in-
creasingly considering bringing waste disposal batk the public domain so as to benefit
from revenues from the sale of recyclable materials

One of the main driving forces behind such decsianthe moment is the introduction of a
recycling bin for plastic and metal waste for evkopusehold by 2015 at the latest. Waste dis-
posal companies expect turnover to rise signiflgaas a result of the recycling bin. The
German recycling management and waste kniglaufwirtschaftsgesetz KrwG) that came
into force in June 2012 contains regulations ferititroduction of a recycling bin. Before the
law was passed there were heated disagreementsdmethve municipalities and private op-
erators about whether waste disposal is carriedyptihe municipalities and whether the mu-
nicipalities can decide independently to carry thgt recycling and commercialisation them-
selves or to contract it out to third parties tlglowa tender process. The alternative was to set
up neutral offices, forcing municipalities and @tg providers to respond to calls for tenders
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on an equal footing (cf. BVK 2012). Ultimately, pesmsibility was given to the municipalities
by the new legislation.

In municipality Bthe waste disposal services, including the mualduck fleet, were re-
cently converted into a limited liability compangrbH) so as to be able to make profits
through the new form of organisation. Following ttteange of corporate form to a GmbH
and a reorganisation of the workflows, lots of neimple jobs were created in the truck fleet
section that did not exist before.

In municipality Cthe collection and transportation of waste wastre@ted out to a private
transport company. It has now been re-municipalégsetlis once again the responsibility of a
municipal enterprise. Our interview partner strdsse fact that such insourcing projects take
a lot of preparation. In this case it took two yeaWhat prompted the municipality to consider
re-municipalising the service was that the contkaith the private transport company was
about to run out. The municipality had the optidrrenewing the contract, putting it out for
tender again or re-municipalising the service akihyg it over as a municipal enterprise. The
decision had to be taken before the contract wasyufor tender because a municipal enter-
prise is not allowed to take part in a municipdl fra tenders.

9.6 Summary of case studies

What changes in income, working conditions and prement strategies can be observed
over the past few years at municipal level in thélig service in view of the considerable

budget constraints? Staff reductions have takecepdd local level most by age-induced la-
bour turnover as they have at national and regi@val, and have affected non-civil servants
in particular. By outsourcing and awarding contsattt external providers, the core area of
municipal administrations has been continually sged. However, so far these measures
have not led to an effective reduction in strudtamanicipal debt.

In our analyses we focused on two issues. Firgigyjnvestigated what effects the 2005 col-
lective agreement had on the income levels of npaiemployees. Secondly, we analysed
whether different patterns can be identified thneive how municipalities organise public ser-
vices. Do they tend to keep as many services aslpesn public control or is there a creep-
ing erosion of public services as contracts are@ehto private entities and services are spun
off as independent private-law entities? In shehat is the public-private mix?

In terms of thampacts of the new collective agreemsinice 2005, it should be stressed that
there are few possibilities at municipal level toprove employees’ working and income
situations using the collective agreement instruseBy introducing a bottom pay grade, the
employers and trade unions intended to preventlsisgrvices being contracted out or priva-
tised as far as possible (cleaning services inquéat). This can be seen as a reaction to the
pressure on employment in the public service calgedrivatisation and outsourcing. The
success of this measure has been fairly limitethcdlgh some municipalities have succeeded
in bringing (parts of) outsourced areas back updditic control and safeguarding public ser-
vice jobs, external contracts continue to dominate.

Performance-related pay, which was included inft¥iéD primarily at the request of the em-

ployers, and which was intended to make up fordigaificant cuts (Christmas bonus and

holiday allowance), has been introduced very castioand does not really produce the de-
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sired increase in motivation and performance anengloyees because of the limited finan-
cial resources available for performance-relateduses. Judging by our case studies, it is
likely that even where municipalities have signediaternal agreement on performance-
related pay and have involved the employee coumalkfining suitable criteria, the practices

followed for bonus payments are not transparenafiarge number of employees. The risk of
unmerited bonuses being paid exists, accordingpe¢cetmployee council members we spoke
to. In many cases, the budget available for perémee-related bonuses is distributed evenly,
which means it does not make a noticeable differéacndividuals.

The second focus of our research wasicipal procurement and outsourcing polidyp put

it bluntly, there can be no talk of a systematid anordinated procurement policy based on
our findings. The factors that determine make-oy-becisions in the municipalities vary
widely and are obviously diverse even across vartepartments within the same municipal-
ity even though fiscal policy considerations alw@ysy an important role. But what is miss-
ing are systematic comparisons evaluating whetlparticular service is really less expensive
and above all better if it is contracted out tovate companies. According to the experts there
is no one best way. The pressure to make savimisdvdepending on the level of debt, the
scope and cost of mandatory services and the edorstrangth of the municipalities. For a
long time, the “private before public’ approach doated as a way of making savings
quickly. However, this approach is gradually beiaglaced by the view that municipal struc-
tures that resemble corporate groups are slowlyi\deg themselves of their political control.
The concept of municipal self-government is stifity valued in Germany. The recent fi-
nancial crises have also undermined trust in thabity of markets and the efficiency of
private companies. Accordingly, there are signgaftious moves towards insourcing ser-
vices that had been outsourced in the past. Howegainst the background of the difficult
budget situation in many municipalities, the demisto bring service areas back under mu-
nicipal control is closely linked to a requiremédot further efficiency gains. A higher effi-
ciency goes along with increased workloads foreimployees. The situation is aggravated by
the fact that the number of newly hired staff inemt years has been small which led to a con-
tinual increase in the average age of municipalleyages. Our interviewees emphasised that,
as a result of the increased workloads and highenage age of the municipal staff, the levels
of sick leave have been growing in recent years.

71



10. Lessons for research, policy and practice

Finally we want to point out three major challengesrder to improve public sector em-
ployment conditions:

1. The growing indebtedness of the public sectopdeially at local level) over the last years
and further cost cutting in order to produce batdghbudgets (debt brake) conflicts with the
issues of service quality and improving working ditions. For several reasons the future
agenda has to consider the following points:

* An ageing labour force and minimal replacementropleyees in the last years has
led to work intensification and growing sicknessesa Therefore middle and long-
term oriented human resource management and shalague concerning the quality
of working conditions in the public sector is nesay. In the next 15 years, a lot of
experienced employees will retire. The recruitmangoung qualified people for pub-
lic services to replace them is becoming more ancerdifficult because of lower pay
compared to the private sector.

» Existing forms of performance related pay do nens¢o be very effective in improv-
ing recruitment. The traditional pay gap for skdllgeople is increasing. It is necessary
to improve the relative attractiveness of publicvee employment especially for
higher skilled employees.

* The former role of the public sector as a model leggy can be called into question.
Convergence of (formerly diverse) pay levels in plblic and private sector particu-
larly for low-skilled occupations. Further a growishare of temporary (especially at
Landerlevel) and part-time work reduces the number tfifiie-jobs with a commen-
surate lowering of standards and reliability.

2. Regarding the quality of services the trend wtsourcing to private entities has to be re-
considered.

* Municipalities should not lose their capacity tédluence and control delegated public
services (quality-criteria). Moreover, sooner otetaif too many services are out-
sourced a lack in competence will follow. Effortsre-munipalise should be encour-
aged and supported.

» Early involvement of staff councils in make or badegeisions is required. Staff coun-
cils should be given detailed information about ¢bets associated with external con-
tracts and outsourcing, so that they can takeipdtie discussion from an informed
position. The reformed LPVG NRW (regional employepresentation law) is a first
step in this direction.

Whether new attempts to establish minimum pay statsd(via prevailing wage laws) in pub-
lic procurement will be effective in practice shibllle monitored carefully.

3. The financial situation of many municipalitiesstill precarious. In the long run the state

has to accept that it cannot commit the municigaslito provide more and more services

without additional central funding (principle of rarectivity). Indebted municipalities will
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never be able to balance their budgets unlesstdite gays a greater proportion towards their
structural deficit. In addition, increased and rafed taxation maybe necessary to achieve
this.
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