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D.4/2003
Anayasa Mahkemesi: 24/2002 (Ceza Dava No:
60/02; Lefkosa)

Anayasa Mahkemesi Olarak Oturum Yapan
Yiiksek Mahkeme Huzurunda.
Mahkeme Heyeti: Taner Erginel, Baskan, Metin
A. Hakki, Mustafa

H. Ozkok, Goniil Erénen, Seyit A.
Bensen.

Anayasanin 148 (1) maddesinin verdigi yetkiye
dayanarak yapilan havale.

Havale Edenler: (1) Sener Levent
(2) Avrupa Gazetecilik ve Yayin Sirketi
Ltd.
(3) Nilgiin Orhon Sagduyu
(Saniklar)
Aleyhine Havale Edilen: Bassavcilik

Lefkosa Kaza Mahkemesinde dinlenen
60/2002 sayil davada Saniklarin havale
miiracaati Gzerine 6.3.2002 tarihinde Anayasa
Mahkemesine sunulan konu.

[...]

V. iINCELEME:

Saniklar Lefkosa Kaza Mahkemesinde
aleyhlerine getirilen ceza davasinda Fasil 154
Ceza Yasasinin 47(b), 48(a) ve 48(e)
maddelerine aykiri olarak, 7.11.2001 tarihli
Avrupa Gazetesinde “Sisedeki Mektup” baslikh
yazilyl KKTC Devletine karsi nefret yaratmak,
Devleti kiiclik diisirmek, KKTC vatandaslari
arasinda huzursuzluk ve itaatsizlik yaratmak
niyeti ile yayinlamakla itham edildiler. Sanik 1,
Avrupa Gazetesinin genel yayin ydonetmeni,
Sanik 2, Avrupa Gazetesini yayinlayan limited
sirket, Sanik 3 ise Avrupa Gazetesi yazarlarindan
biridir.

Davanin olgulari 6zetle soyledir. 7.11.2001
tarihli Avrupa gazetesinde “Sisedeki Mektup”
isimli bir yazi yayinlandi. Sanik 3 tarafindan
yazilan bu yazi nedeniyle 3 sanik aleyhine
Lefkosa Kaza Mahkemesinde 60/2002 sayil bir

D.4/2003
Constitutional Court: 24/2002 (Criminal Case No:
60/02; Nicosia)

Sitting as a Constitutional Court
Before the Supreme Court.
The Court: Taner Erginel, President, Metin A.
Hakki, Mustafa

H. Ozkok, Goniil Erdnen, Seyit A.
Bensen.

The remuneration based on the authorization of
Article 148 (1) of the Constitution.

Bank Transfer: (1) Sener Levent
(2) European Journalism and
Broadcasting Company Ltd.
(3) Nilgtin Orhon Common Sense
(Seconds)
Transferred: Attorney General

The case was submitted to the Constitutional
Court based on the application of the
defendants to the Constitutional Court in the
case of the 60/2002, case heard on 6.3.2002 in
the Nicosia Court of Appeal.

[...]
V. REVIEW:

In the criminal case, the defendants were
prosecuted under Chapter 154 of the Criminal
Code, articles 47 (b), 48 (a) and 48 (e), the article
entitled KK in paragraph “i”, published in the
European Newspaper dated of 7.11.2001, on
hatred against the TRNC State and humiliation of
the State, and were charged with dissuading the
state and intending to create unrest and
disobedience among the citizens of the TRNC.

The facts of the case are as follows. A paper
entitled “Letter in the Bottle” was published in
the European newspaper of 7.11.2001. Due to
this article written by the third defendant, a
criminal case was opened against the




ceza davasl acildi. Davanin durusmasinda
Saniklarin avukatlari Saniklarin itham oldugu
yasa maddelerinin Anayasaya aykiri oldugunu
One siirdiiler ve bunun {izerine konu Anayasa
Mahkemesine havale edildi.

Anayasa Mahkemesinde durusma
baslamadan 6nce Savcilik bir 6n itirazda
bulunarak Fasil 154 Ceza Yasasinin 47 ve 48.
maddelerinin Anayasaya aykiriliginin daha 6nce
A.M. 11/86; D.1/87 sayili Anayasa davasinda
tartisildigini ve s6z konusu yasa maddelerinin
Anayasaya aykiri olmadigina karar verildigini
belirtti ve ayni konunun ikinci kez Anayasa
Mahkemesinde tartisilamayacagini 6ne siirdi.
Anayasa Mahkemesi bu 6n itirazi reddederek
davanin esasini dinlemeye basladi. Oncelikle 6n
itiraz tzerinde kisaca durmamiz gerekiyor.

Anayasamizin 148(1) maddesi “Anayasa
Mahkemesince ayni veya benzeri bir konuda
daha 6nce karar verilmisse havale miracaati
reddedilebilir” demektedir. Bu yetki havale
edecek Mahkeme icin belirtilmis olmasina
ragmen ayni yetkinin konuyu dinleyecek olan
Anayasa Mahkemesinde de oldugu aciktir. Su
halde ayni veya benzeri bir konuda karar verilmis
olmasi halinde Anayasa Mahkemesinin havale
edilen konuyu tekrar dinleyip dinlememe
konusunda takdir hakki vardir. Bu kuralin
gerekgesini soyle agiklamak mimkindur. Hukuk
surekli gelisme icindedir. Zaman icinde Anayasa
Mahkemesinin de gorlslerini degistirme olasilig
vardir. Her kurulus gibi Anayasa Mahkemesinin
de gorislerini daha mikemmel hale getirmesi
beklenir. ikinci miiracaatta konu daha farkl
boyutlarda tartisilabilir. Degisme gerekgesinin
yeterli olmasi kosuluyla Anayasa Mahkemesinin
bir stire sonra daha farkli bir sonuca varmasi
kusur degil, standardin ylksek oldugunu
gosteren bir belirti olarak kabul edilir. Bu
nedenlerle uygun zamanlarda Anayasa
Mahkemesinin ayni konuyu tekrar
dinleyebilecegi kabul edilmistir. Diger taraftan
ayni konuyu tekrar tekrar dinleyerek
Mahkemenin zaman kaybetmesi de dogru
degildir. Dolayisiyle makdl bir gerekgenin olmasi
halinde Mahkemenin takdir yetkisini tekrar
dinleme yonilinde kullanmasi yerinde olur. Bu

defendants at the Nicosia District Court in case
No. 60/2002. The lawyers of the defendants at
the trial of the case argued that the law on the
accused was unconstitutional and the issue was
referred to the Constitutional Court.

Prior to the start of the hearing at the
Constitutional Court, the Prosecutor's Office
made a preliminary reference to the
Constitutional Court of Turkey under Article 47
and Article 48 of the Penal Code. In the
Constitutional Court case no 11/86; D.1/ 87, it
was decided that the law in question did not
contradict the provisions of the Constitution and
the same issue could not be reviewed for a
second time in the Constitutional Court. The
Constitutional Court dismissed this preliminary
objection and began to hear the merits of the
case. Firstly, we need to briefly discuss the
preliminary objection.

Article 148 (1) of our Constitution states that if
the Constitutional Court has previously decided
on the same or similar issue, the application can
be rejected An. It is clear that the same
authority is the Constitutional Court, which will
hear the matter, even though it is provided for
that the Court shall admit the case. If so, the
Constitutional Court shall have the discretion to
listen to the matter again. It is possible to
explain the rationale of this rule. The law is in
constant development. Sometimes, the
Constitutional Court has the possibility to
change its views. Like any organization, the
Constitutional Court is expected to develop its
views. In the second application, the subject
matter may be discussed from different angles.
The fact that the Constitutional Court came to a
different conclusion after a period of time is
considered to be a sign that the standard is high.
For these reasons, it was accepted that the
Constitutional Court could examine the same
issue again at appropriate times. On the other
hand, it is inaccurate for the Court to lose time
by repeating the same issue over and over again.
Therefore, if there was a reasonable ground, it
would be appropriate for the court to use its
discretion to hear the case. In this case, the
Court of Appeal dealt with an important issue
such as freedom of thought and broadcasting,
and the Court has used its discretion to re-




olayda yapilan miracaat diislince ve yayin
OzglirlGgl gibi 6nemli bir konuyu ilgilendirdigi,
Anayasaya uygunluk kararinin verildigi 1987
yilindan sonra aradan uzun bir zaman gectigi
nedenleriyle Mahkememiz takdir yetkisini
konuyu yeniden degerlendirme yoniinde
kullanmistir. Sliphe yok ki bu degerlendirmede
daha 6nce verilmis kararin da agirligi olacaktir.

Saniklarin avukati Anayasaya aykiriligin
yanisira s6z konusu yasa maddelerinin Avrupa
insan Haklari Sézlesmesine aykiri oldugunu da
One siirdiler.

insan haklari s6zlesmesinin iilkemizde
uygulama alani nedir?

Bu konu Yiiksek Mahkememiz tarafindan
Yargitay Ceza 3/2001; (D.2/2001) sayili davada
incelenmisti. Orada da vurgulandigi gibi insan
Haklari S6zlesmesi 1950 yilinda imzaya acgiimis
ve 1953 yilinda 9 orijinal Avrupa (lkesinin
katilimiyla Avrupa Konseyi kurularak s6zlesme
ylrirlige girmistir. Konseye lye olan ve
sozlesmeye katilan devletlerin sayisi her yil
artmaktadir. Konsey Uyeleri Strasburg’da
kurulan insan Haklari Mahkemesinin yargi
yetkisini kabul etmislerdir. Kibris Cumhuriyeti
1962 yilinda bu Sozlesmeye katilmis ve 39/62
sayili yasa ile Avrupa insan Haklari sdzlesmesini
i¢c hukuk haline getirmistir.

1975 K.T.F.D. Anayasasinin Gegici 1(1) maddesi
soyledir:
“(1) 16 Agustos 1960 tarihli Anayasanin ve

bu

Anayasaya uygun olarak, 21 Aralik 1963
tarihine

kadar kabul edilmis mevzuatin; 28 Aralik 1967
tarihli

Kibris Turk Yonetimi Temel Kurallarinin ve
tadillerinin

ve bunlara uygun olarak kabul edilmis
mevzuatin; Otonom

Kibris Tlrk Yonetimi Yiritme Kurulu ve
Meclisinin 13 ve

18 Subat 1975 tarihlerinde birlesik olarak
yaptiklari

toplantilarda alinan kararlarin ve bunlara
uygun olarak

evaluate the matter after a long time since 1987,
when the decision on compliance with the
Constitution was adopted. There is no doubt
that the previous decision in this assessment will
weigh heavily with the Court.

The lawyer of the defendants also argued that
the provisions of the law were in contradiction
with the European Convention on Human Rights.

What is the scope of application of human
rights conventions in our country?

This issue is subject to the Supreme Court
procedure in Criminal case no. 3/2001; (D.2 /
2001). As emphasized there, the European
Convention on Human Rights was opened for
signature in 1950 and in 1953, the Council of
Europe was established with the participation of
9 European countries and the convention
entered into force. The number of states that
are members of the Council and who are parties
to the Convention is increasing every year. The
members of the Council of Europe accepted the
jurisdiction of the European Court of Human
Rights established in Strasbourg. The Republic of
Cyprus entered in this Convention in 1962 and
adopted the European Convention on Human
Rights with the law no 39/62.

Under Provisional Article 1 of the 1975
Constitution of the Turkish Federated State of
Cyprus:

(1) In accordance with the Constitution of 16
August 1960 and this Constitution, the
legislation adopted until 21 December 1963;
The basic rules and procedures of the Turkish
Cypriot Administration of 28 December 1967,
The decisions taken in the meetings of the
Executive Board and the Assembly of the
Autonomous Turkish Cypriot Administration on

13 and 18 February 1975 and the legislation




yaptiklari toplantilarda alinan kararlarin ve
bunlara

uygun olarak kabul edilmis mevzuatin; bu
Anayasa

uyarinca konulacak yasalara aykiri
olmayanlari, ydrir-

[Ukte kahr.”

1985 K.K.T.C. Anayasasinin Gegici 4(1) maddesi
ise soyledir:
“(1) Bu Anayasanin ylrirlige girdigi tarihte
yirirlikte olan mevzuat, bu Anayasa
kurallarina aykiri
olmadigi 6l¢tide ylrarlukte kahr.”

Gorlecegi gibi 39/62 sayili yasa K.K.T.C. de
halen yirirliktedir ve Avrupa insan Haklari
Sozlesmesi bizim i¢ hukukumuzun bir pargasidir.
Avrupa insan Haklari Sézlesmesi i¢
hukukumuzun bir pargasi olmakla birlikte hukuk
normlari hiyerarsisinde Anayasa gibi bir (st
norm degildir. Yasalarin Avrupa insan Haklar
Sozlesmesine aykirihgini denetleyen ve aykiri
olanlarin iptalini dngdren bir i¢ prosediir yoktur.
Dolayisiyle Avrupa insan Haklari Sézlesmesini ig
hukuk haline gelmis bir uluslararasi s6zlesme
veya diger herhangi bir yasa statilisiinde kabul
edip uygulamamiz gerekir. Avrupa insan Haklari
Sozlesmesi eger diger herhangi bir yasa gibi
gecmis bir yasay! iptal etmisse bu husus dikkate
alinacaktir. Ancak eski yasanin bir maddesini
iptal eden acik bir hiilkiim icermeyip sadece
benimsedigi ilkelere aykirilik s6z konusu ise
yasanin Avrupa insan Haklari S6zlesmesine
aykirihgini 6ne sirmek mimkin degildir. O
zaman Mahkeme yirirliikte olan yasayi
uygulayacak ve karari begenmeyen tarafin
Avrupa insan Haklari Mahkemesine miiracaat
etmesi halinde Avrupa insan Haklari Mahkemesi
sdzlesmeye uygun karar verecektir. Avrupa insan
Haklari Mahkemesi karar verdikten sonra ilgili
devlet tekrar ayni sonugla karsilasmamak igin
yasasini degistirmek zorunda kalacaktir.

Sonug olarak Avrupa insan Haklari S6zlesmesi
Anayasa gibi Ust diizeyde degil, yasalarla esit
diizeyde oldugu icin bir yasanin S6zlesmeye
aykiriligini 6ne strerek Anayasa Mahkemesine
gelmek miimkiin degildir. S6zlesmenin agik bir

adopted in accordance with them; laws that do
not contravene the rules of the Constitution or
the laws to be made pursuant to this

Constitution shall remain in force.

Under Provisional Article 4(1) of the 1985
Constitution of the Turkish Republic of Northern
Cyprus:

"(1) the legislation in force on the date of entry
into force of this Constitution shall remain in
force to the extent not contrary to the rules of
the Constitution."

As can be seen, law no. 39/62 is still in force
under the Constitution and the European
Convention on Human Rights is part of our
domestic law. Although the European
Convention on Human Rights is part of our
domestic law, it is not as high in the hierarchy of
legal norms as the Constitution. There is no
internal procedure for the violation of the
European Convention on Human Rights and for
the annulment of laws contrary to it. Therefore,
we must accept and implement the European
Convention on Human Rights as international
law or any other source that has become
domestic law. This will be taken into account if
the European Convention on Human Rights
annulled a previous law, such as any other law
does. However, it is not possible to argue that
the law is in violation of the European
Convention on Human Rights if the latter does
not include a clear provision cancelling the
domestic law but there is only a violation of the
principles it adopts. Then the Court will apply
the law in force and the party that alleges a
violation can bring the case to the European
Court of Human Rights which will decide on the
basis of the Convention. Once the European
Court of Human Rights has ruled on a breach,
the State concerned will have to change its law
again in order not to reach the same result.

Consequently, it is not possible to come to the
Constitutional Court by arguing that the
European Convention on Human Rights is not at
the same normative level as the Constitution,
but on an equal basis with ordinary laws. If the




hiikiim icermesi halinde bunu uygulamak ilk
Mahkemelere diser ve bu konuda bir
anlasmazlk ortaya ¢ikmasi halinde sorunu
¢6zme yetkisi ik Mahkemeyi denetleyen
Yargitaydadir.

[...]

Convention contains a clear provision, it is up to
the First Instance Courts to apply it, and in the
event of a dispute on this issue, the Court of
Cassation has the power to resolve the issue.

[...]




