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Judgment in case Ne2/071/154/2016
Date: 18.08.2016
[The court] ESTABLISHED:

LITIGANT_5 filed a lawsuit against LITIGANT_2 on August 26, 2015. The third party
— the Guardianship Department of the Shahtersk State Administration applied regarding the
determination of the child's place of residence, motivating its claim by the fact that the plaintiff
and the defendant were married and have two minor children: LITIGANT_6, DATE_1 date of
birthand LITIGANT _7 (according to the certificate of birth). The defendant in every possible
manner hinders the plaintiff from communicating with the children, prevents the plaintiff to
meet with them and participate in their upbringing. He could see the children and communicate
with them shortly only in December 2013 in the presence of a civil servant. At the end of
December 2013 he took his daughter, LITIGANT _6, to his home with consent of the defendant,
having created all the required conditions for the child’s residence. In February 2014 the
defendant took away the daughter, LITIGANT _6, from the classes at her school in Donetsk
arbitrarily without his knowledge or warning him. He also emphasizes the fact that the
defendant has changed the place of residence of LITIGANT_6, and both daughters, and that
she removed the children from the territory of Ukraine arbitrarily without his notary consent.
Later, in March 2015 she came back to the territory of Ukraine and voluntarily passed the
daughter LITIGANT _6 to him to live with him. Taking into account the fact that the defendant
IS inconsistent in her actions and behavior and breaks roughly not only his rights to
communicate with his children, but also the children’s rights to full education and adequate
living conditions by her actions, he seized the court to set the place of residence of
LITIGANT_6, DATE_1 date of birth with him (volume 1, c. 2-4).

By the decision of June 7, 2016, the Hartsyzsky interdistrict court of the Donetsk People’s
Republic ruled in favor of the lawsuit of LITIGANT _5.

The place of residence of LITIGANT_6, DATE 1 date of birth was established in that
of the father, LITIGANT_5, DATE_2 year of birth (volume 2 c. 107-124).

The defendant didn’t agree with this decision and filed a cassation complaint, where she
requested the court of cassation to cancel the decision of the court of first instance, and pass a
new decision that would reject the lawsuit, terminate the legal proceedingsin the case, and
establish theviolation of both substantive and procedural law. In support of her arguments, the
defendant refers to the fact that the court of first instance without any ground ignored the
argument under which the dispute between the parties about the place of residence had already
been examined by courts twice, and there were two valid court decisions, and therefore the
legal proceedings should be terminated in the case under clause 2 part 1 of article 205 of the
Civil Procedure Code of Ukraine. Moreover, the court of first instance didn’t establish properly
the place and conditions of the child’s residence, namely, the fact that the child lives in a house
that belongs to LITIGANT _8 (grand-mother). The house has 3 rooms where 5 people live, i.e.
the child doesn’t have her own room. It can be concluded from the resolution refusing to initiate
criminal proceedings that nobody has lived for a long time at the plaintiff’s place of registration.



Taking into account this fact, it should be established that the court did not understand and
properly identify the plaintiff’s actual place of residence and concluded that the living
conditions were satisfactory. The plaintiff does not have his own income, and does not pay
alimony according to the court’s decision. The court did not take into account that by its
decision it actually separated two sisters, and this does not serve the best interests of the
children.The defendant also draws attention to the fact that claims have been submitted against
individuals at the plaintiff’s place of residence. In connection with that, the court has breached
the requirements of article 109 of the Civil Procedure Code of Ukraine because the child’s
place of residence is: ADDRESS 1.

At the court session the defendant LITIGANT_2 and her representative LITIGANT_3
supported the cassation complaint, requested the court to uphold it, annul the decision of the
court of first instance, and take a new decision that dismisses the lawsuit.

At the court session the representative of the plaintiff LITIGANT_1 objected to the
cassation complaint, and asked the court to leave the decision of the court of first instance
unchanged.

At the court session the representative of the Guardianship Department of the Shahtersk
State Administration LITIGANT _9 objected to the cassation complaint, and asked the court to
leave the decision of the court of first instance unchanged.

Having heard the rapporteur, and parties’ opinions, having studied the case materials and
taken into account arguments of the cassation complaint, the Panel of Judges uphold in part the
cassation complaintfor the following reasons.

In connection with the requirements of article 213 of the Civil Procedure Code of Ukraine
the court’s decision should be considered legitimate and well-grounded.

The court decision is recognized to be legitimate when the case was resolved in
accordance with the law, and fulfilled all the requirements of the civil proceedings.

The court’s decision is recognized to be well-grounded when it is taken on the basis of
fully and comprehensively established circumstances, the parties justify their claims and
objections, proved by evidence which was examined at court sessions.

While ruling in favor of the lawsuit, the court of first instance was guided by articles 160,
161 of the Family Code of Ukraine, the UN Declaration of the rights of the child and the
conclusion of the Guardianship Department. It came to the conclusion that the child’s place of
residence should be defined as the father’s place of residence because living with the father
will serve the child’s best interests to ensure her harmonious and comprehensive development,
as well as her required upbringing.

However we cannot agree with this conclusion for the following reason:

The court of first instance established that the parties were married from July 4, 2008 to
March 26, 2013 (volumel, c. 14, 153).



The parties have two minor children from their marriage: daughterLITIGANT _6,
DATE_1 year of birth, and daughter LITIGANT _7 (according to the certificates of birth),
Date_3 year of birth (volumel, c. 15, 19).

From the name change certificate it can be concluded that LITIGANT _2 has changed her
surnameto «LITIGANT_2» (volume 1 c. 13).

The Stahanovsky municipal court determined the place of residence of the minor children
at the place of the mother’s residence LITIGANT_2 (volume 2 c. 18) on February 5, 2013.

By the decision of the Appeal court of the Lugansk region of November 11, 2013, the
decision of the Stahanovsky municipal court of August 5, 2013 was changed. The court
determined the means of participation of LITIGANT_5 in the upbringing of the minor
LITIGANT_6 and LITIGANT _7, as well as the order of the meetings with LITIGANT _6,
DATE_1 year of birth from 10 o’clock the first and third Monday of every month till 12 o’clock
on Sunday following this Monday (uninterrupted) at the father’s place of residence without
the mother’s and the third party’s presence until the children reach school age with the right of
the next revision (volume 2 c. 6-9, 12-17).

The Guardianship Department of the Shahtersk State Administration made the
conclusion Ne 02- 19/3144 of 10.09,2015 regarding the designated place of residence ofminor
LITIGANT_6, DATE_1 year of birth, and found it reasonable to change the place of residence
of minor LITIGANT_6, DATE_1 year of birth with the father - LITIGANT _5 1983 year of
birth, which serves the child’s best interests (volume 1 c. 38-39).

In accordance with the conclusion of the Guardianship Department of the Shahtersk State
Administration Ne 01-22/2501 of 13.05.2016 regarding the designated place of residence of
minor LITIGANT_6, DATE__ 1 year of birth, the Guardianship Department finds it reasonable
to determinethe place of residence of minor LITIGANT_6, DATE_1 year of birth with father
- LITIGANT_5, 1983 year of birth, taking into account the child’s attachment to her father,
which serves the child’s best interests (volume 1 c. 38-39).

According to the requirements of part 1 of article 141 of the Family Code of Ukraine, the
mother and the father have equal rights and obligations towards the child, irrespective of their
marriage status.

According to articles 160, 161 of the Family Code of Ukraine, the place of residence of
a child under the age of 10 years is determined by the agreement of his/her parents. If a mother
and a father living separately didn’t agree on the place of residence of the minor child, the
dispute between them can be solvedby the Guardianship Department. When resolving a dispute
about the place of residence of a minor child, the following factors are taken into account: the
parents’ compliance with their parental obligations, the personal attachment of the child to each
of them, the child’s age, state of health and other relevant circumstances.

When resolving disputes between parents who live separately about the question which
parent the child will live with and which of the children remain with one of the parents, the
court must take a decision that would serve the child’s best interests based on the assumption



of equal rights and obligations of the father and the mother towards their children. In this case,
the court takes into account which parent is more attentive and takes care of the children, the
latter’s age and attachment to each parent, the parents’ personal characteristics, the possibility
to createadequate conditionsfor upbringing, taking into account thatbetter living conditions of
one of the parents per se do not play a decisive role for the placement of the children.

The Declaration of the Rights of the Child, adopted by the UN General Assembly on
November 20, 1959, in article 6 proclaimed thata child needs love and understanding for the
full and harmonious development of his personality. The child has to grow up in the care and
under the responsibility of his parents when it is possible and, in any case, in an atmosphere of
affection and of moral and material security; a minor child shall not be separated from his
mother.

According to parts 2 and 3 of article 11 of the Ukrainian Law «On child protection»,
every child has the right to residence in a family together with his/her parents or in a family
and parental care of one of them. A father and mother have equal rights and obligationsin
relation to their children. The subject of the care and main obligation of the parentsisto ensure
the best interests of the child.

In accordance with parts 1, 3 of articles 157 of the Family Code of Ukraine, the issue of
child upbringing is ensuredby both parents jointly. The parent with whom the child lives has
no right to block communication with the parent who lives separatelyfromthe child.The latter
can participate in his/her upbringing provided that such communication does not obstruct the
normal development of the child.

The court of cassation established from the case materials that the minor LITIGANT _6
attendsaschool in Donetsk, whereas the permanent residence of the child’s father is
ADDRESS 2. At the same time, the representative of the Guardianship Department in
Shahterskexplainedbefore the court of a cassation that they are aware of the fact that the father
lives together with the daughter in Donetsk during the period of her school studies, whereas
the place of residence and living conditions of the child with her father in Donetsk were not
examined due to the fact that the Guardianship Department considered the father’s place of
registration in Shahtersk as his permanent residence with the child. Thus, the court of first
instance did not pay attention to these facts and did not examine the place of residence of the
minor child with the father duringthe period of her study in Donetsk, in violation ofthe
requirements of articles 213, 214 of the Civil ProcedureCode of Ukraine, which is an important
fact to be considered when resolving a dispute on the designation of the child’s place of
residence.

In addition, the court of first instance did not examine the defendant’s arguments
regarding the unlawfulness of the minor LITIGANT _6’s living conditions with the father after
the court determined the place of residence of the child with him. Moreover, taking into account
the conclusion of the Guardianship Department on the dispute, the court of first instance did
not evaluate properly the availability of adequate housing and upbringing conditionsof each of
theparties. In violation of the requirements stipulated by articles 161, 162 of the Family code



of Ukraine, and article 6 of the Declaration of the Rights of the Child of November 20, 1959,
the court of first instance did not mention in its decision the exceptional circumstances, proving
that the living conditions of the child with the mother have changed so much that the child’s
return to the mother is against her interests. In such circumstances, living with the father will
serve the child’s best interests.

The Panel now analyses the arguments in the defendant’s cassation complaint according
to which the plaintiff has applied earlier to the Shahtersky interdistrict court of the Donetsk
region with a similar lawsuit and the court by its decision of March 21, 2014 upheld his claim.
Later this decision was annulled by the Appeal court of the Donetsk region on July 23, 2014
and a new one was taken that dismissed the claim. These arguments cannot be taken into
accountby the court of the cassation because it was established from case materials that the
civil case Ne 249/98/14-ts was not returned to the Hartsyzky interdistrict court of the Donetsk
People’s Republic after consideration by the Appeal court of the Donetsk region in 2014
(volume 2 c. 63). In these circumstances, the Panel of Judges is unable to establish whether
adispute was resolved between the same parties, on the same subject matter and on the same
legal grounds. The materials of the given civil case contain a copy of the decision of the Appeal
court of the Donetsk region of July 23, 2014 (volume 1 c. 92) which the court of cassation
cannot take into account because the given copy was printed from the Unified State Register
of Court Decisions of Ukraine and does not contain any information refuting or confirming the
arguments of the defendant in this part.

As for the arguments of the defendant in this part under which in the given case
procedural rules on jurisdiction were breached, the Panelof Judges cannot agree because in
accordance with clause 13 of the Interim Order on Civil Procedure, approved by the decree of
the Chairman of the Supreme Court of the Donetsk People’s Republic Ne 3 of January 9, 2015
with amendments and annexes, lawsuits on disputes concerning theinterests of a minor child
can be considered by the court at the child’s actual place of residence.

From the case materials it was established that at the moment of the plaintiff‘s
application to the court, the child lived with the father at the address: ADDRESS_2, and besides
according to the certificate of birth LITIGANT_6it was established thatshe was born in 2008
in the Donetsk region, i.e.in the territory of the Donetsk People’s Republic.

In cases where the child’s father and mother live in different states, the designation of
the child’s place of residenceis carried out by concluding an agreementon the determination of
the child’s place of residence. When a dispute between parents arises, the law of the state of
the child’s permanent residence or the law of his citizenship state is applicable.

As during the consideration of the case, the court of first instance breached material and
procedural norms that led to the incorrect establishment of the circumstances, it was impossible
to determine the factual circumstances relevant to the proper settlement of theinstant case.
Taking into account that the court of cassation is unable to identify or (and) consider as proven
those circumstances that were neither confirmed nor refuted in the decision, as well as to decide
onthe reliability or non-authenticity of any proof, or on the priority of one proof over another,



the court of cassation rules in part in favor of LITIGANT _2’s cassation complaint, annuls the
decision of the Hartsyzsky interdistrict court of the Donetsk People’s Republic of June 7, 2016,
and refers the case for a new hearing to the court of first instance.

When the case is considered once again, the court should take into account all
circumstances, — which was the reason for annulling the court’s decision—, identify all
important circumstances for the correct settlement of the dispute, explore all the proofs
presented by the parties including the two contradicting conclusions about the psychological
state of the child available in the case materials, evaluate them legally, and after that take a
legitimate and well-grounded decision in accordance with the procedural and substantive laws
in force, regulating controversial legal relationships.

Guided by articles 209-210 of the Civil Procedure Code of Ukraine, the Interim Order
on Civil Procedure, approved by the decree of the Chairman of the Supreme Court of the
Donetsk People’s Republic Ne 3 of January 9, 2015, the Supreme Court of Donetsk People’s
Republic

DECIDES:

To rule in part in favor of the cassation complaint of LITIGANT _2; to annul the decision
of the Hartsyzsky interdistrict court of the Donetsk People’s Republic of June 7, 2016; to refer
the case to the court of first instance for new consideration by different judges. The decision
comes into force from the moment of its proclamation and is not susceptible to be appealed

PRESIDING JUDGE: Judge _2 Judges: Judge 3 Judge 4

Presiding judge in the first instance:Judge_1 Case Ne 6/031/941/2016 Judge - Rapporteur:
Judge 2 Case Ne 22/100/1502/2016



IIpeacenarenseTBytomuii B 1 uacTasnmm: CYABS 1 No 2/071/154/2016
Cynmpa — moxnamuuk: CYJb 2 No 22/100/801/2016

BuEPXOBHLII‘/'Iv CV]
JOHEIIKOHW HAPOJHOM PECIIYBJIMKH

ONPEAEJIEHHE
I/IMEHEM JOHELKOK HAPOJHOM PECHYBJIHKI/I

18 aBrycra 2016 roga ' T. Jlonénx

Bepxosusiii Cyn IgOHeU;KOH Haponxo# Pecny6iniku B cocTaBe KOJIeTHH: '

rpencenarenbeTByromero cyapu CYIBS 2,

cyneli: CYJIbA 3, CYJIbA 4,

upu cexkperape CEKPETAPD_1,

¢ ydactHeM npeacrasutens ucrna: JIMIO 1,

orseTuunsr: JIMIO 2,

npejacrasurens orserunka: JIAITO . 3

NPEJICTABKTENSI OPraHa ONIEKH U IONEUHTENHCTBA aqMUEHCTpanad 1. [Tlaxrépeka; JIMIIO 4,

paccMOTpEB B OTKPHITOM CyAcOHOM 3acemaEnm I. JIOHEUKA KacCaMAOHHYIO JKalmoOy
JIUIIO_2 na pemenne Xapupl3ckoro Mexpaiiorroro cyna Jorenxkoit Haponunoit PeciyOnuka ot 7
mioHsa 2016 roma mo rpaxmaHcKoMy geny no ucky JIMIIO 5 k JIMIIO 2, TpeTbe JNHIO — Opral
ONMEKH M HOIICYUTEIIHCTBA a,uMHHmTpauHH r. IHaxrepcka o6 OnpefeNieHMH MECTa JKHTCIBCTBA
pebenka,

YCTAHOBH.I:

26.08.2015 roma JIMIIO_5 obparmics B cyx ¢ uckoM k JIUIIO 2, tperse ULO — Opra”
OIIEKH M IIONEuYHTenscTBA aaMuuucTpanuu I. IHaxTépcka of onpejieneHuM MecTa JKUTEIHCTBA
peb&HKa, MOTHBHPYSI CBOH TPeOOBAHHUA TEM, UTO OH COCTOAN C OTBETHUIICH B 3apErHCTPHPOBAHHOM
Opake, oT manHOro Opaka MMeEIOT JBOMX MamoneTHux gere: JIMITO 6, HATA 1 roma poxieHus |
JIMIIO_7 (cornacHo CBUAETENLCTBA O pokAeHHH). OTBETHHIIA BCAYECKH NPEMATCTRYET B OOIIECHUH
C JETHMH, NHMIAET €70 BO3MOKHOCTH BHJETH HX, Y9aCTBOBATh B BoCOUTaHuH. B mekabpe 2013 roma
TONGKO NPH YYACTHH TOCYJAPCTBEHHOIO MCIONHHTENS OH CMOI YBUAETh AeTeldf M HENOJIro
noobmarses. B xoHme nexadps 2013 roga ¢ cormacus oTBeTUMIEL OH 3abpart JI095 JINLO 6 x cebe
IJISL IPOKHBAHHUS, B CBSI3M ¢ YeM MM OBUTH CO3JaHBI BCC HEOOXOMUMEIE YCIOBHS MU IPOKHIBAHNS
pebénka. B ¢enspane 2014 roma oTeerduna camMOBOJIBHO €3 €ro Be/ioOMa H MPEIyNPEKACHHUS
3abpana mous JIMIIO 6 ¢ 3ansTuit B r. Jonenke. Taxxe ykaspIBaeT, YTO OTBETUMIIA CAMOBOJIBHO
n3MeHmIa Mecto ckurenbeTBa JIMIIO 6, oboux modepei, 6e3 ero HOTApHATBHOTO COIJIACHS
BhIBe3TIa 3a mpenensl Ykpawnsl Ilocne wero B Mapte 2015 roja BO3BpaTHIach Ha TEPPUTOPHIO
YkpauHbl U nepejgana JooporosbHO eMy nods JIMIIO 6 nng npoxwueanus ¢ HEM. BeUgy TOro, 4To
OTBETUHIA HE [OCJIE/OBATEIEHA B CBOMX JCHCTBHSX M IIOCTYNKAX, M CBOMMH JICHCTBHAMH
OTBETHHIIA TPyDO HapyIIaeT HEe TOIBLKO €To IpaBa Ha oOIIeHNE ¢ AETHMH, HO H IIpaBa caMHuX AeTel
HA TOJHONEHHOC BOCHMTAHHE M HAIUICHKAIINE YCJIOBHMS SKHU3HH, IIPOCHI CYJ ONPEACIHTE MECTO
xurenberra JIATO 6, JTIATA 1 ropa posxaerns ¢ HuM (T. 11, 2-4).

Pemennem Xapiisizckoro ' Mexpationnoro cyna Jlonenkoit Hapopuoii Pecrrybymxu ot 7
utoHs 2016 roxa uckossie TpeGoBanua JIMI[O S ynoBnerBopeHsI.

Omnpeneneno mecro npoxusanus JIMIO 6, JATA_1 rozLa poxnenus, ¢ oruom JIUIIO 5,
JATA 2 roga poxcaenud (T. 2 n.x. 107- 124)
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He cormacHBIIHCH € YKa3aHHBIM PpEIIEHHEM, OTBETYHIA OOpaTHIach C KacCalOHHOM
Xanoboli, B KOTOpPOH IPOCHT OTMEHMTh pPELICHHE Cyda IEpBOM WHCTAHNMH, BEIHECTH HOBOE
KOTOPEIM OTKA3aTh B YAOBJICTBOPEHNH HCKOBEIX TpeOOBaHMM, IIPOM3ROJICTBO IO JAETY NPEKPATHTE, -
CCBUIASICH HA HApyHOIEHHE HOPM. MATEpHANLHOIO H IIPOIECCYalbHOTO Tipasa. B 06OCHOBaHHE
CChLTAETCS HA TO, UTO CYJ MEPBOM HHCTAHIMH OC30CHOBATENBHO IIPOUTHOPHPOBAN JIOBOJIHI O TOM,
YTO CIIOp MEXAY CTOPOHAMH O MECTE NPOXUBAHUS YK€ IBRKIBI PACCMATPHBAICK CYAaMH, H
CYIIECTBYET ABa pPEIICHHS Cyla, BCTYIMBIOWE B 3aKOHHYK) CHJIY, B CBIRHM C 4YeM JOJDKEH OB
3aKPBITh IIPOM3BOJCTBO II0 HENly B COOTBETCTBHH C IL 2 4. 1 ¢T. 205 I'TIK Ykpaunel, Kpome Toro
CyJ NepBoit HHCTaHIMK, HE YCTAHOBIII AOKHEIM 00pa3oM MECTO H YCIOBHE NpoxkuBanus peOEHKa,
- a UMEHHO, 4TO pe0#HOK NPOXXKHBAET B JAOME, KOTOpEH npunamiexut JIMITO 8(Gabymxa). B
'J[AHHOM JIOM€ 3 KOMHATBl, B KOTOPBIX IPOXUBAIOT 5 UeloBeK, T.e. y peOiHKa HET cBoeld KOMHATHL
W3 nocrasoBnerns 06 OTKase B BO3GYMICHHM YTONOBHOTO, JieNd YCMATPHBAETCH, 9TO 1O aIpecy
PETHCTpaIlMK HCTHA HUKTO [IIHTENIBHOE BpeMd He xuBET. Bumy dero cyi moinkKHbIM 00pa3zoM He
pazodpalics ¥ He BBUICHHI (PakTHYeCKOe MECTO MPOKHBAHMS HMCTHA M CACTAT BLIBOJ O TOM, 4TO
OBITOBBIC YCJIOBHS ABJIAIOTCH PABHO3HAYHO YJOBJIETBOpHUTENbHEIC. McTen He HMeeT coﬁciBeHHoro
JI0X0Ma, TIOCKOJBKY HE YIIAYWBACT aNWMEHTH, COITIACHO pEINeHHs cyna. Cyx He NpPHHI BO
BHAMAHHE, ITO CBOMM DEIHEHHEM OH (haKTHIECKH pasfe/mI MEKITy coboii JBYX POJHEIX CECTED,
9T0 He OTBEYAeT HHTepecam Aerei. Takke ofpamaer BHHMaHHE, YTO HCKH K (PM3HUECKAM JIMHAM
PEeABABIIIOTCS 110 MECTY IIPOKHBAHKS OTBETYHKA. B CBS3H ¢ 4eM Hapymun TpeGosanns cr. 109
I'TIK Vxpauubl, NOCKOIBKY MecTO KuTenbeTRa pebenka apngetceda: AAPEC 1.

B cyne6HoM 3acenanun orserynna JIMIIO 2 u e€ npencrasurens JIMIO 3 kaccallmoHHYIO
xano0y MoaepKamH, TIPOCHIH €& YIOBIETBOPUTH, PEIICHRE CYAA IEPBON HHCTAHIHN OTMEHHTH,
BBIHECTH HOBOE PELUEHHEe KOTOPLIM OTKA3aTh B YIOBJIETBOPEHUH HCKOBHX TpeboBaHmii

B cymebmom 3acemammm npencraBuTens uHerima JIMIIO 1 Bospaxkama mpoTHB
Y/IOBIIETBOPEHHS KACCAIIHOHHOM Xa106bl, ITPOCHIA pelleHde Cyna IepBOH HHCTAHIMH OCTABHTH
Oe3 H3MCHCHHH. : ,

B cynebuom 3acenanuu NpencTaBUTENh OPraHa ONEKH H MONEHUTENLCTRA aNMUHACTPAIHN
r. [axrépexa JIMLO 9 Bospaxana npoTHB YOOBIETBOPCHHS KAaCCAIMOHHOM anoOH, Ipocuia
penienre Cy/ia NEPROY HHCTAHIHY OCTABHTE 663 H3MEHECHHH.

3aciymas jIOKIA[4MKA, MHEHHE CTODOH, H3YUHB MaTephalibl Jena M obCyAHB JOBOIEI
KACCAIMOHHOM KaJIOOBI, KOJUIErHs Cyfedl CUMTAeT, UTO KACCAIMOHHAS >kanoba MOIJIEXKHT
JACTHYHOMY YIOBJIETBOPECHHIO 110 CIIEHYIOIAM OCHOBAHHSIM.

B coorserctsHE ¢ Tpebopanmamu cT. 213 I'TIK VkpauHBI pellleHHE Cya JOIKHO OBITH
3aKOHHLIM B 000CHOBAHHEIM.

3aKOHHBIM SIBISIETCS PELICHHE, KOTOPEIM CY[, BBIIOIHHB BCE TpeOOBaHMS IpakJaHCKOro
HPOHECCYAIbHOIO 3aKOHOAATENBCTRA, pa3pelltIl IeJIO B COOTBETCTBHH C 3aKOHOM.

O6GOCHOBAHHEIM SBIAETCS pellicHHe, IIOCTAHOBICHHOE Ha OCHOBE IIONHO M BCECTOPOHHE
BBISICHEHHBIX 00CTOATENIBCTB, HA KOTOPHIE CTOPOHEI CCHIMAIOTCS B 00OCHOBaHHE CBOHX TpeOoBaHHH
¥ - BO3paKeHHi, IOATBEPKNEHHBIX TEMH AO0KA34TENbCTBAMH, KOTOpPHIE OBUIM HCCIETOBAHEI B
CyneOHOM 2acelaHuH.

Yaosiersopas HCKOBHC TpeOOBammsd, CyJ mepBod HHCTAHLIMM PYKOBOACTBOBAICA CT. CT.
160, 161 CK VYxpamnusl, Mexitapaneeil npaB peOSHKa H ¢ YYETOM 3aK/IIOUCHHSI OpraHa ONEKH H
MHONEYHTEILCTBA, IPAMIEN K BEIBOIY O TOM, YTO MECTOM NPOXXHBaHHs peOEHKa ClIeayeT ONpeaeInTh
MECTO JKHTEIbCTRBA OTIA, MOCKOJIBKY IIPOXKHBAHKE ¢ OTLIOM Haubolee COOTBETCTBYET MHTEpEcaM
pebéHka a1 obecmedenus e€ TapMOHHYHOIO H IIOJHOLCHHOIO Pa3sBUTHs, HEOOXOMHMOrO
BOCITHTAHHS. ’

OJHaKo ¢ JaHHBIMHA BBIBOJAMH COTJIACHTHCA HENb3s NO CASAYIOINUM OCHOBAHUAM.

CyzoM TepBOH MHCTAHIHH YCTAHOBJEHO, WTO CTOPOHBI COCTOSIIH B 3dPETHCTPUPOBAHHOM
Opaxe ¢ 4 urons 2008 roga 1o 26 mapta 2013 roga (1.1 n.a. 14, 153).

Ot Opaka CTOpOHBI UMEIOT JBOMX MayloneTHEX Aereii: mous JIMIIO 6, JATA 1 roma
poxzaenns, nous JIMIIO 7 (cornacHo cBHmerenscTBa o poxaenun), JATA 3 roma poxaenus (T.1
1.1.15,19). _ ’ ’ '
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M3 ceanerenscTBa 0 cMeHe MMerH ycMaTpuBaercs, uro JIMIIO 2 cmenmna dammnmio Ha
«JIATIO 2» (t.1 1. . 13).

Pemennem CraxaHoBCKOTO TOpOjCKOro cyma oT 5 despans 2013 roma onpeneneHo MecTo
[IPOKUBAHUSE MAJIJIETHHX JeTel 1o Mecry sxutenseisa Marepr JIMIO 2 (1.2 n.a. 18).

Pemenunem anennsuuonuoro cyna Jiyranckoit obmactu ot 11 Hosops 2013 roga pemenue
CTaxanoBCKOIo IropoAcKoro cyza or 5 asrycra 2013 roza, mameHeno. Onpenénén crnocod ygacTus
JIMIIO_S5 B Bocmutanum Manonetuux JIMITO 6 u JIMITO 7, ycraHoBieH MOPSAOK BCTPEY C
JIMO_6, JATA_1 roga poxkaenus ¢ 10 yacoB nepBoro H TPETEETO NOHEIENBHHKA Mecsa 10 12
' YacoB CIENYIOINEH 3a 3THUM IMOHEACITBHMKOM BOCKpeceHbs (OeCIpPEpHIBHO) 1O MECTY MPOKHBAHHS
oTHa 0e3 OPHCYTCTBHS MAaTEPH H TPETHUX JIHI J0 AOCTHXEHHS PEOSHKOM INKOJBHOrO BO3PACTA C
IIPaBOM CJIEAYIOINEro epecMoTpa (T. 2 m.a. 6-9,12-17), _

~ 3aKIIOUCHHEM OpraHa OICKH M NOIEYHTeNbCTBE angMHAHHCTpammd T. IIlaxrépcka No 02-
19/3144 o1 10.09.2015 rona 06 onpenenenur Mecra npoxusadusa Manonerreid JIMIIO 6, IATA 1
TOA POYKIEHHAS, YCTAHOBJEHO, 9TO HeNeco00pasHEM OIpPECIHTh MECTO TIPOKABAHMS MATOJIETHER
JINIO_6, TATA 1 ropga poxzaenus ¢ oruoM — JIMIIO_5,1983 roma poxnenns, 9ro OrBeYaeT
wHTepecam pedénka (t. 1 m.a. 38-39).

Kpome TOro, B COOTBETCTBMM ¢ 3aKIIOUCHHEM OPraHA ONCKH 4 IONEYHICIHCTBA
ajamunucrpannn  r.10axtépeka Ne 01-22/2501 ot 13.05.2016 roma o6 onpeaeNecHHH MeCTa
npoxupanus Manonerned JIMITO 6, HATA 1 roma poxnaeHus, oprad OHEKH C YYETOM
IIPUBSI3AHHOCTH JOYEPH K OTIly, CUHTAeT IENeCOODPAasHBIM OIPENENHTh MECTO IIPOKHBAHHS
manonetHel JIMIIO_6, HATA 1 roxa posxaenus ¢ otom — JIMIIO 5, 1983 roaa poxIeHms, 910
OTBeYaeT UHTepecaM pebéuka (t. 1 m.a. 38-39).

B coorBerctBuM ¢ TpeboBammsaMi 4. 1 cr. 141 CK YkpauHbl MaTh, OTel] HMEHOT paBHBIC
IpaBa H OOSA3aHHOCTH OTHOCHTENHHO peQ&HKa, HE3aBHCHMO OT TOTO, COCTOSIIHM JIX OHH B Opake
MexIy coboii.

Cornacuo cr. cr. 160, 161 CK YKpaHHEI MeCTO NIPOXHBaHHA peOEHKA, HE JOCTHIIICTO
ACCATH IIET, oupelensercs Mo COrNameHuo poxurencit. B cnydae, ecnd MaTh ¥ OTEN, KOTOpHIC
[IPOKUBAIOT OTAENLHO, HE IPHULUUIM K COISIACHIO OTHOCHTENBHO TOTO, ¢ KeM H3 HHX Oyner
NPOKUBATL MAJIONIETHHH PeOEHOK, CHop MEKAYy HHMH MOMKET PemiaThCs OpPraHOM OICKH H
[IOIICYUTENLCTBA. [Ipn  paspemeHns crmopa 0 MecTe XHTEILCTBA MaIoeTHero pebG&HKa
IPUHAMAIOTCS BO BHHMAHHE OTHOIICHHE POJWTENCH K BEINOJIHEHHIO CBOHX POAUTCIHCKUX
00A3aHHOCTEH, IMYHAS IPUBA3AHHOCTh peOEHKa K KaKIOMy U3 HHX, BO3PAacT peGeHKa COCTOSIHHE
€0 3A0POBbA U IPyTHE 00CTOATENBCTBA, HMEIOIME CYIIECTBCHAOE 3HAYCHHUE,

Pemas crropsl MexKIy pOAUTENAMH, KOTOPHIE IIPOJKHBAIOT OTACIBHO O TOM, ¢ KEM U3 HHX H
KTO MMEHHO W3 JIeTel] 0CcTaeTcd, Cyl, HCXOAs M3 PAaBEHCTBA IpaB W 00s3aHHOCTE!d OTHA U MaTepH B
OTHONICHHH CBOMX [eTeH, MOIDKeH MpHHITH peIeHue, KOTOpoe OTBeHano OB HHTepecam
HECOBEPIICHHONCTHHX. [1pH 3TOM CyA YUHTBIBACT, KTO U3 POIMTENCH IPOABIAET GONBIIE BHUMAHUS
K JIeTsIM M 3300Ty 0 HHX, HX BO3PAcT H IPHBA3AHHOCTE K KAXOMY H3 POJHTENeH, TH4HbIEC KayecTBa
poauTeNel, BO3MOKHOCTE CO3/IaHAA HaIEKAIMX yCIOBHH [ BOCITHTAHIS, MMeS B BHIY, 9TO
IPEUMYIIECTBO B MaTEPHANLHO-OBITOBOM MONIOKEHHH OJHOTO POMTEN caMo 1o cebe He ABIIETCS
PEIIAIOIINM YCIOBHEM [T IIEPEAATn €My JEeTCH. :

Jexmapanueit npas pe6&nxa, npunsTol IemepannHolt AccamGnecit OOH ot 20 HosGps
1959 rona, B crarhe 6 ITPOBO3INIALLEHO, YTO PeOEHOK JUIA IIOJTHOTO U TAPMOHUYHOIO Pa3sBUTH €ro
MMYHOCTH HYyX/JaeTcd B MoOBM H MOHMMaHHH. PeGEHOK JOMKEH, KOTAa 3TO BO3MOXHO, PACTd Ha
HONEYEHHH U TI0]] OTBETCTBEHHOCTHIO CBOMX POJUTENCH H BO BCAKOM clIyyae B arMocdiepe MoOBH H
MOpaNTLHOH, MaTepHanbHOH o0ecIeIeHHOCTH; MATIOJIETHHIH peOEHOK He OOJDKEH, KpPOME Tex
CItydaeB, KOI/ia IMEIOTCsl HCKITIOUHTENBHBIE 00CTOATEINLCTBA, OBITE pa3fie/iéH co CBOCH MATEpLIO.

CornacHo wacTsM 2 u 3 ¢T. 11 3akoHa Ykpausasr «O0 oxpaHe JieTCTBay KaX bl peb&HOK
uMeeT IIParo Ha IMPOJKMBAaHHE B CEMBE BMECTE ¢ POAMTEISIMH HIIH B C€Mbe OJHOIO H3 HHX ¥ Ha
3aboTy pomutenei. OTell B MaTh UMEIOT PaBHEIE TIPaBa U OON3AHHOCTH B OTHOIIEHHH CBOMX JIETEH.
- IIpenMeToM OCHOBHOM 3a60THI M OCHOBHON OGS3aHHOCTBIO pOAMTENCH gBIAeTcs obeceueHue
HHTEPECOB CBOETO pebeHKa.
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B coorsercTBHE ¢ wacTaMu 1, 3 cr. 157 CK Vkpaunsl Bompoc BocnmuTaHus peOEHKa
pewaeTes poHTEIME COBMECTHO. TOT U3 poJUTeseH, ¢ KeM IPOXXHBAcT peOEHOK, HE UMEET TIpaBa
[PENATCTBOBATE TOMY M3 DOJHTENEH, XTO INpPOKHBACT OTAENBHO, OOIMATLCA ¢ peOEHKOM M
YYacTBOBATH B €F0 BOCHHTAHMH, €CIIH TaKoe 0OINEHUE HE NPEITICTBYET HOPMATbHOMY Pa3sBHTHIO
peGEnka.

' W3 MartepHanoB Zena CylIOM KAacCanWOHHOH WHCTAHIUH YCTAHORBIIEHO, YTO MAJIOJIETHSSE
JIMITIO 6 obyuaerca B mKoxe B I. JloHEOKe, B TO BpPEeMs KaxK ITOCTOSHHGBIM MECTOM IKMTEIbCTBA
orua pebénka sensercs AJIPEC_2. Ilpu 5ToM npencTaBATENs OpraHa OneKd H MOTEYHTENCTRA B T.
HlaxTépcke B Cyae KacCalMOHHON MHCTAHIMH IOSCHSNA, YTO HM H3BECTHO O TOM, TG OTEI[ BO
BpeMs 00ydenus J04YEpU B IIKOJIE MPOXKBAeT ¢ Heit B I. JoHelKe, 0HAKO MECTO NPOXKHBAHUS H
KUNALHO — GEITOBBIE yCIIOBUs peGEHKa C OTIoM B T. JIoHeNKe He YCTAHABIMBATHCH, B BHAY TOTO,
9T0 OpPraH ONEKH CYHUTAET MOCTOAHHBIM MECTOM ITPOXHBAHHS OTIA ¢ PeOEHKOM TIO MECTY ero
peructpauu# B I. HlaxTé€pcke. Taxuam obpazomM, cyd mepBoit MHCTAHIHE B HAPYIICHEHN TpeGOBaHUMI
cr.er. 213, 214 I'TIK Yxpaunsl Ha naHHble 00CTOATEBCTBA BHUMAHUs HE 00paTHI H (haKTHICCKH
HC YCTAHOBHII MECTO MPOKHBAHHA MaojieTHEro peGEHKA ¢ OTIIOM Ha MOMEHT €& o0yueHHs B
iuxone B T. JloHeIKe, 9T SIBILETCA CYMECTBEHHBIM OOCTOATENBCTBOM MPH pa3pelieHn  cuopa 06
YCTAaHORJIEHWH MECTA IIPOXKUBAHUS peGEHKa

Kpome Toro, ¢y nepBoif HECTaHIMY HE IPOBEPHI AOBOIBI OTBETYHIB O HETPABOMEPHOCTH
HaxoxeHus Mamonerned JHAIIO 6 BMmecte ¢ OTHOM, IHOCIE ONpeJieNeHHs CYIOM MecTa
XHTENbCTBA pebEHKA ¢ Heil. Kpome Toro, mpHHIMAaA BO BHUMAHHME 3aKIH0YEHHE OPraHa ONEKH H
[OMEYUTENECTBA 110 PEINEHHI) c¢Iopa, CyAd NepBOM HHCTAHIUH He /@l ONCHKHM HaYHsg
HAUICKAINHIX YCIOBHH HpPOXUBAaHMS H BOCHUTAHHA B KaXOOH W3 CTOPOH. B HapyimeHHe
Tpeborauuii cT. cr. 161, 162 CK Vxpaunpl, npunnuna cr. 6 Jlexnapanuu mpas pedéaka ot 20
HOsA0pst 1959 ropa cyn mepBod MHCTAHIMM HE YKAa3al B CBOEM PEIICHUM HCKIIOUHTEIHHBIC
00CTOATENBCTBA CBUAETEBCTBYIOIIME O TOM, 4TO YCIOBHA IPOXHBAHHA pPEOEHKA C MATEPBIO
M3MEHHIDICH TaK, 9TO BO3BPAIIECHAE IIPOTHEOPCUHT €r0 HHTEPECAM, H MPH TAKHX O0CTOATEIHCTBAX
OcTaBIIeHHE PeOEHKA C OTIIOM CIIYKHT HAMIYHIIEMY 00CSCIEUSHIIO €r'0 HHTCPECOB.

" AHanMI3UPYs JOBOJBI KAaCCAIIHOHHON JKaNno0hbl OTBETIHITE! O TOM, UTO € AHAJIOTHYHEIM HCKOM
Heren yxe obpamanca B Llaxtépekuit Mexpaiionnbi cyx J[OHENKOM 00NacTH M CyZ CBOHM
pemenemM or 21 mapra 2014 roza ynoriIeTBOPHI €TI0 MCKOBEIE Tpe0OBaHHSA, B MOCHEACTBHH
JaHHOE pellieHUe aneiAnHOHHBIM CYZOM | I[onemcoﬁ obmact or 23 mrons 2014 roza OpLiO
OTMCHEHO M IIOCTAHOBJECHO HOBOE, KOTOPBIM B YJIOBICTBOPEHHH €r0 HCKOBEIX TpeGOBaHHH GBLIO
OTKA3aHO, HE MOTYT OBITH IPHHATE] BO BHEMAHKE CYZIOM KaCCAallMOHHON HHCTAHIUH, TIOCKOJIBKY U3
MATCPHANIOB JieNa YCTAaHOBICHO, ITO TPaKHaHCKoe meno Ne 249/98/14-1 ne BO3BpAIAIOCh B
Xapupizckuit Mexpaionsli cyn Jomeuxoit Hapopnoit PecnyOnukm mocine paccMOTpPEHES
aneInuoHHEM cyaoMm Jlodenkoit obmactu B 2014 romy (1.2 np. 63). Ilpu pammex
00CTOATENMLCTBAX KOMIIETHA CyeH JMlieHa BO3MOXHOCTH YCTaHOBHTE Pa3pellalcs JIH CIIOP MEKTY
TEMH € CTOPOHAMH, O TOM )K€ HpeAMETe M IO TeM K¢ OCHoBaHHsM. B MaTepwanax maHHOro
IPAKAHCKOr0 Jeiia UMESTCA KOMEA pelleHHs alellN[IHoHHoro cyaa Jonenxoi obiacru ot 23
monsg 2014 roma (1.1 n.a. 92), koropas He MOXKeT OBITE NPHHATA BO BHAMAHHE KaCCAMOHHOR
HHCTAHIVEH, TMOCKONBKY NaMHAas KONMS pacnedaTada ¢ €IWHOTO TOCYJapCTBEHHOTO peecTpa
cymeOHBIX pemeHH!i YxkpauHH H He HecdT B cebe cCBelleHHH ONPOBEPralOMHX MK
IOITBEPKOAIOMHX JOBOABI OTBETUHUIIE] B JaHHOH JacTH.

Uto KacaeTcs AOBOJOB OTBCTUMILI B TOH YACTH, YTO B AAHHOM CJIydae IMpH PacCMOTPEHHH
Jena Oblia HapylUIeHa  MOACYTHOCTh, KOIUIETHS CyHAeH COIVIaCHTh HE MOXKET HOCKONBKY, B
COOTBETCTBHH ¢ M. 13 BpeMeHHOro mopsaaxa OCYmeCTBICHHA I'PaXKOAHCKOIO CYIONPOH3BOJICTBA,
yTBepKIEHHRM mpukazoM Ilpencenarens Bepxosaoro Cyma Jomenxoit Hapommoit Pecnybnmku
Ne 3 og or 9 smBaps 2015 roma ¢ H3MeHEHWSIMM M JOIOJHCHHAMM, HCKH HO CIOpaM,
3ATPArMBAKIIMM HATEPEChl HECOBEPIICHHOJIECTHET0 peDEHKa, MOTYT paCCManI/IBaTBCH cyIaMu TIo
MecTy (aKTiyecKoro npeGrBaHys peOSHKa.

V3 marepualioB JAela YCTaHOBICHO, YTO HA MOMEHT OOpameHHs HCTLA B cyd pedEHOK
IIPOKHBAN COBMECTHO C OTIOM mo anpecy: AJIPEC_2, a KpoMe TOro, corjacHo CBHACTENLCTBA O
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poxnenun JIALO 6, ycranoBmeHo, yTo poxieHa oHa B 2008 rouy B r. Jlomeuke JloHemxoit
o61acTu, T.e. Ha Teppuropud Jouenkoii Haporoii PecmyOmixm.

B crmyuasx ecimm oTell ¥ MaTh peOEHKa IIPKABAIOT B PA3HHIX rocynapcmax, ONpEJCNICHIE
MECTa JKHTENBCTBA peGEHKA MPOMCXOINT MyTEM 3aKIIIOUCHHS COTTIaeHus 06 onpe/iesieHnd MeCTa
KATENBCTBA PeOSHKA. [IpH BOSHMKHOBEHHH CIIOpA MEXK/TY POJIHTENISIME IIPUMEHIETCS 3aKOH CTPAHEI
TIOCTOSHHOIO IIPOXKUBANKS PeOSHKa HITH 3aKOH FOCYJapCTBa, IPAXAHMHOM KOTOPOTO OH ABISIETCS.

TlockonbKy mpm paceMOTpPEHHH JiENa CyNOM IEpBOH WHCTaHIMM OBIIM JOTYINEHH! TAKHe
HapyIUCHHUS HOPM MaTepHANBHOTO H IPONECCYalsHOTO MPaBa, KOTOPHIE MPHBEIH K HETIPAaBHIbHOMY
YCTAHOBJICHHIO ~ OOCTOATENBCTB, CACTHAIM  HEBOSMOKHBEIM  YCTAHOBIEHHE  (DAKTHYECKHX
00CTOATENBCTB, AMEIOMIAX 3HAYCHUE 11 MPABUIILHOTO pa3pelneHns /e, IPHHAMAS BO BHUMAHKE,
YTO CyJ, KaccalHOHHOH HHCTAHIMH JHIIEH BO3MOXHOCTH YCTaHABIHBATE HIH (M) CUMTATh
MIOKa3aHHBIMH T€ 0GCTOATENBCTBA, KOTOPHIE HE OLUIH YCTAHOBIICHBI B PEMICHHHN KM OTKIOHECHBI M,
a TaKKe pellaTh BONPOC O JOCTOBEPHOCTH WM HEJOCTOBEPHOCTH TOTO JHOO MHOTO
NOKa3aTeNbCTBa, O IPEMMYINECTBE OAHOIC TOKA3aTeNLCTBA HAJ JPYIHM, KACCAalfHOHHA jkanoba
JIMIIO_2 noanesxuT 4acTHYHOMY YAOBICTBOPECHHIO, pemelme XapIEI3cKoro MEXpaloHHOIO cya
,[LOHeuKon Hapozmoit PecniyGamku ot 7 mrons 2016 rofa noyiekuT OTMEHE, a AET0 HanpaBﬂeHmo
Ha HOBOE PACCMOTPEHHME B CY/ IIEPBOi HHCTAHITHH.

Ilpu HOBOM paccMOTPEHHH JeNia CyAy CIEAYeT YYeCTh BCe 00CTOATENBCTRA, KOTOPhIE CTAIH
IPUYHHOH OTMEHB!I CyAeOHOro peIIeHHs, BEUCHHTH BCE OOCTOSTENLCTRA, KOTOPBIE HMEOT
3Ha4E€HHE /(N1 [OPaBHIBHOIO  paspemicHUsT CIOpa, HCCIENoBaTb BCE  TOKA3arTeNhCTBA
Ipe/CTaBICHHEIE CTOPOHAMHM, B TOM 4YHCIIe HMEIOIOHMCS B MarcpHamax Jjeia JBYM
IPOTHBONOJIOKHBIM 3aKIIOUEHHAM O [CHXONOIMHECKOM COCTOSHMH PeGEHKa, JaTh WM IPABOBYIO
OIFEHKY, HOCJIE YE€T0 NOCTAHOBUTE 3aKOHHOE H 000CHOBAHHOE PCLIEHHE B COOTBETCTBHHE € HOPMaM#
JIEHCTBYIOLIETO NPOLIECCYANEHOIO H MaTepUaIbHOTO 3aKOHOJATCIBCTBA, PErYIHPYIOIHE CIIOPHBIS
IPaBOOTHOIIEHHS. ' _

Pyxosoacreysce cT.cT. 209-210 T'paxaHCKOro mpoIleCCyalbHOr0 KOJEKCA YKpPAMHEL
BpemeHHBEIM DOpAAKOM OCYINECTBIEHMS TPaX/JAHCKOTO CYJOIPOM3BOJCTBA, YTREPIKAEHHBIM
npuxazom [Tpeacenarens Bepxosroro Cyna Jonenxoi Hapomuoii PecryGnnkm Ne 301 ot 9 snBaps
2015 rona, Bepxorusiii Cyn Honenxoit Hapogunoii Pecnybmukm,

ONPEJEJINWIL:
Kaccanuornyro xanody JIMIO 2 ynosneTBOPHTH HaCTHIHO.
Pemnernne Xapipisckoro Mexpaiionnoro cyaa Jlosenkoit Hapoxmoit Pecnybmmku ot 7 wroHs

2016 rona OTMEHMTE, ACNO HAIPABUTE B CY/I HepBOH MHCTAHIIUH Ha HOBOE PACCMOTPEHHE B HHOM
COCTaBe Cy/IeH.

OupesiesieHue BCTYNAET B 3aKOHHYIO CHIY C MOMEHTA OIVIAIICHAA M OOKAIOBAHHIO HE
NO/IEXHAT.
Hpence,r_(arem)cmyfomnﬁz ' ' _ CyJbA 2
Cynpu: : - - CVAbA 3
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